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[Names and Addresses of Attorneys.]

Messrs. CLARK & BUDGE, Attorneys for Ap-

pellants, Pocatello, Idaho.

Messrs. RICHARDS & HAGA, Attorneys for

Appellees, Boise, Idaho.

In the Circuit Court of the United States of America,

in and for the District of Idaho, Southern Divi-

sion.

IN EQUITY—No. 131.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His Wife,

Defendants.

Complaint.

To the Honorable, the Judges of the Circuit Court of

the United States for the District of Idaho,

Southern Division.

Arthur H. Lamborn, a citizen of the State of New
Jersey, residing at Montclair in said State, and John

G. Richards, a citizen of the State of Texas, residing

at Higgins, in said State, bring this their Bill of Com-

plaint against Harry G. King and Maria J. King, his

wife, citizens of the State of Idaho, residing at Sal-

mon City in said State, and inhabitants of the South-

ern Division of the District of Idaho. And, there-

fore, your orators complain and say

:
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I.

That the said plaintiff, Arthur H. Lamborn, at all

the times hereinafter melitioned has been and now is

a resident of the City of Montclair in the State of

New Jerse.y, and a citizen of the said State of New
Jersey.

II.

That the said plaintiff, John G. Richards, at all the

times hereinafter mentioned has been and now is a

resident of the Town of Higgins in the State of

Texas, and. a citizen of the State of Texas.

III.

That the said defendants, Harry G. King and

^laria J. King, at all the times hereinafter mentioned,

have been and now are husband and wife, residing in

Salmon City, Lemhi County, State of Idaho, and are

citizens of the said State of Idaho.

IV.

That on or about the 30th day of July, 1908, the

said plaintiffs entered into a contract in writing wdth

the said defendants, wherein and whereby the said

plaintiffs agreed to pay to the said defendants the

sum of Seven Thousand Five Hundred Dollars

($7,500.00) in cash and the sum of Twentj^-two Thou-

sand Five Hundred Dollars ($22,500.00) on or before

the 1st day of January, 1909, and to deliver to the said

defendants four promissory notes of the plaintiff

Arthur H. Lamborn on or before the 1st day of Jan-

uary, 1909, each of said notes to be for the sum of Two

Thousand Five Hundred Dollars ($2,500.00), and

falling due on the 1st day of January, 1910, the 1st

day of January, 1911, the 1st day of January, 1912,

and the 1st day of January, 1913, respectively ; each
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of said notes bearing interest at the rate of six per

cent (6%) per annum, payable annually. In con-

sideration of which the said defendants agreed to con-

vey by warranty deed to the Idaho Coal and Land

Company, Limited, a corporation to be incorporated

by the parties to said agreement and as in said agree-

ment provided, certain lands in Lemhi County, Idaho,

particularly described as the SW. l^ and the SE. 1/4

of Section I, and the SE. Vi of the SW. 1/4 and the

S. y. of ih^ SE. % and the :N^E. % of the SE. % of

Section 2, all in Township 21 North of Eange 21 East

of the Bcise Meridian, together with the minerals and

mineral veins therein contained, and all ditches and

water rights and other improvements connected

therewith, all of w^hich will more fully appear by

reference to said agreement, a copy of which is at-

tached hereto marked Exhibit "A," and your orators

pray that the same may be taken and considered as a

part of this Bill of Complaint.

V.

Your orators show that during all the times herein

mentioned the said defendant, Harry G. King, was a

stockholder and director and president of the First

National Bank of Salmon City, Idaho, and was be-

lieved and considered by your orators to be a man of

high business standing and integrity, and your

orators firmly believed that any and all representa-

tions and statements made by the said defendant

Harry G. King were true and correct, and your

orators, and each of them, accepted the statements

of the said defendant in relation to said property

and the conditions thereof and the amount of coal
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which it had produced in the past, and particularly

the statements hereinafter contained, as true and cor-

rect, and acted upon the same accordingly, and

entered into the said agreement of July 30th, 1908,

and made the pa\Tiients hereinafter mentioned and

executed the notes hereinafter described, and deliv-

ered the same to said defendant by reason of the faith

and confidence reposed by your orators in the said

defendant, and not otherwise.

Your orators further show that the said defendant

Harry G. King for the purpose of inducing your

orators, and each of them, to enter into the said con-

tract and make the payments hereinafter mentioned

and execute and deliver the notes hereinafter de-

scribed, and for the purpose of cheating and defraud-

ing your orators, and each of them, falsely and fraud-

ulently stated and represented to your orators, and

each of them, that the property above described was

of great commercial value by reason of the coal de-

posits therein contained as shown by the development

of such property by the said defendant and discov-

ered therein and disclosed by the workings thereon,

and that the investment to be made by your orators

therein, pursuant to the terms of said contract, would

result in great profit to your orators ; that the said de-

fendant stated and represented that the entire breast

of what was known and designated as the
'

' Old Room '

'

in the workings and excavations on said property was

clean coal and did not require any sorting, and was

the same strata as the upper strata then exposed at

the breast of the new entry, when in truth and in fact

at the time of making the above-mentioned statements
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and representations the said defendant Harry G.

King knew the same, and each of them, to be false and

untrue.

Your orators further show that at the time of such

representations it was not possible for the plaintiffs

or any one for them to examine or inspect the said ex-

cavations so known as the "Old Room" or the breast

of such old workings, for the reason that the ground

had so caved that access to such workings had been

cut off, and by reason thereof it was impossible to

see or inspect the same.

Your orators further show that for the purpose of

confirming the above statements and inducing your

orators, and each of them, to enter into said contract

and make the said payments and deliver the said notes

to the defendants, the defendant Harry G. King

fraudulently and falsely states and represented to

your orators, and each of them, that during the eleven

months immediately preceding the making of such

contract. Exhibit "A," that the said defendant Harry

G. King, in developing such property and in extract-

ing coal therefrom had mined twenty-three hundred

(2300) tons of coal from such property, and had sold

that amount of coal to consumers residing in and

around the said town of Salmon City, and that had he

(the said Harry G. King) not been prevented from

soliciting orders personally by reason of his banking

and other business, he could have mined therefrom

and sold in said community three thousand (3,000)

tons of coal during such time ; and that with the as-

sistance of the plaintiff John G. Richards during the

coming year, if said agreement was entered into,
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such tonnage and sales could be largely increased, and

that the profits from such property would not be less

than Nine Thousand Dollars ($9,000.00) for the first

year ; and that in addition to the above-mentioned ton-

nage so mined and sold from said premises during the

time above stated, the said defendant Harry G. King

falsely and fraudulently stated that he had mined and

sold from such premises during the time above men-

tioned three hundred (300) tons of coal to the Copper

Queen Mine, when in truth and in fact the said Harry

G. King, at the time of making such statements and

representations, knew the same to be false and untrue,

and knew that the said defendant had not during the

said time mined or extracted from the said premises

or sold to consumers to exceed seven hmidred (700)

tons of coal, and that the defendant during such time

had not mined from said premises for or sold to the

said Copper Queen Mine to exceed twenty-five (25)

tons of coal. And your orators were greatly deceived

and injured by such false and untrue statements ; and

the said premises and property are practically of no

value whatever.

VI.

Your orators further show that the}^ and each of

them, reposed great confidence in the honesty and in-

tegrity of the said liarry G. King, and relied upon

the said statements so made by the said defendant

Harry G. King, and believed the same to be true, and

accepted and acted upon the said statements, and each

of them, as true, and by reason thereof, and not other-

wise, entered into the said contract Exhibit "A";

that at the time of the execution of said contract your
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orators paid to the said defendants the sum of Six

Thousand Dollars ($6,000.00) in cash, and delivered

to the said defendants two promissory notes, each for

the sum of Seven Hundred and Fifty Dollars ($750.-

00), and each executed by the plaintiff John G. Rich-

ards, and each due six months after date. The said

notes and the said Six Thousand Dollars ($6,000.00)

in cash being, by mutual agreement, accepted and re-

ceived b}^ the said defendants in lien of the Seven

Thousand Five Hundred Dollars ($7,500.00) to be

paid at said time according to the terms of the said

contract. And on or about the 1st day of Januar}^

1909, your orators still believing the said statements

and representations of the defendant Harry G. King

to be true and correct, and by reason thereon, and not

otherwise, paid to the said defendants the sum of Fif-

teen Thousand Dollars ($15,000.00) in cash, and de-

livered to the said defendants three promissory notes,

each for the sum of Two Thousand Five Hundred

Dollars ($2,500.00) and due six months after January

1st, 1909, and each executed by the plaintiff John G.

Richards and bearing interest at the rate of six per

cent (6%) per annum. The said cash and the said

notes being, by mutual agreement between the parties,

accepted and received by said defendants in lieu of

the Twenty-two Thousand Five Hundred Dollars

($22,500.00) in cash to be paid by your orators on or

before January 1st, 1909, according to the terms of

said agreement ; and your orators on or before Jan-

uary 1st, 1909, delivered to the said defendants four

promissory notes, each for the sum of Two Thousand

Five Hundred Dollars ($2,500.00), executed by the



8 Harry, G. King and Maria J. King vs.

plaintiff Arthur H. Lamborn, bearing interest at the

rate of six per cent (6%) per annum, and falling due

January 1st, 1910, January 1st, 1911, January 1st,

1912, and January 1st, 1913, respectively, as provided

in the said agreement of July 30th, 1908. And your

orators are inforaied and believe and so allege the

fact to be, that the said defendants, or either of them,

have not sold or transferred the said promissory

notes, or any of them, and that the said defendants

are now in possession of the same and all of them, but

these plaintiffs are informed and believe, and so al-

lege the fact to be, that the said defendants, unless re-

strained by an order of this Court, will sell, transfer

and dispose of the said promissory notes, and each of

them, to innocent parties.

VII.

Your orators further show that they, nor either

of them, did not discover that the said statements

of the said defendant Harry G. King, in relation

to said property and hereinbefore mentioned or set

forth, were false and untrue, until the latter part of

January, 1909.

VIII.

Your orators further show unto your Honors

that the corporation referred to in said Exhibit

"A" annexed hereto, and to be organized by your

orators and the said defendant Harry G. King, and

to be known as "The Idaho Coal and Land Com-
pany, Limited," has not been organized or created,

but the organization thereof has, by mutual consent,

been deferred from time to time, and the land herein-

before described and to be conveyed by said defend-
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ants to such corporation has not been transferred or

conveyed to such corporation, but is still owned and

held by the said defendants.

IX.

Your orators further allege that by reason of the

untrue, false and fraudulent statements of the said

Harry G. King and the misrepresentations made by

him in relation to the value of the said lands and coal

properties and the condition thereof and the amount

of coal mined therefrom, they have elected to rescind

the said agreement of July 30th, 1908, and have

elected not to purchase the said property and prem-

ises, and have demanded from the said defendants

the repajrment and return to your orators of the

moneys paid by them as above set forth, to wit, the

sum of Six Thousand Dollars ($6,000.00) paid July

30th, 1908, and the sum of Fifteen Thousand Dollars

($15,000.00) paid January 1st, 1909, and have de-

manded a return and redelivery to your orators of

the notes above described, but the said defendants,

and each of them, have declined and refused to repay

and return said money or any part thereof, and have

declined and refused to return the said notes or any

of them. —

-

X.

Your orators further allege and show that the mat-

ter in dispute in this suit exceeds, exclusive of in-

terest and costs, the sum or value of Two Thousand

Dollars ($2,000.00).

XI.

That the said defendants, and particularly the de-

fendant Harry G. King, have in many other respects
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deceived and misled your orators concerning the mat-

ters embraced in said contract, Exhibit "A"; and

your orators were induced to make such payments

and to execute and deliver such notes and to enter

into said agreement (Exhibit "A") by the false and

fraudulent statements and representations of said

defendants ; and your orators further show that they

have no plain, speedy or adequate remedy at law.

All w^hich actings, doings and pretenses of said de-

fendants are contrary to equity and good conscience,

and tend to the manifest wrong, injury and oppres-

sion of your orators in the premises. In considera-

tion whereof and forasmuch as your orators are

remediless in the premises, at and by the strict rules

of the common law, and can only have relief in a

court of equity, where matters of this nature are

properly cognizable and relievable, and that the said

defendants and each of them may answer the prem-

ises, but not upon oath or affirmation, an answer

under oath being hereby expressly waived by your

orators, they now pray the Court

:

FIRST : That the said contract dated July 30th,

1908, (Exhibit "A"), be rescinded, set aside, an-

nulled and held for naught, and that the plaintiffs be

relieved and released of all their obligations there-

under, and that the defendants ])e required to sur-

render up the same to be cancelled, and that they be

restrained and enjoined from setting up and claim-

ing any rights thereunder.

SECOND : That the said defendants, and each of

them, be restrained and enjoined from in any man-

ner transferring or assigning or otherwise disposing
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of the said promissory notes, or any of them, pending

a final hearing and determination of this cause, and

that upon the final determination of this cause, such

promissory notes, and each of them, be set aside,

handled and held for nanght; and that the said de-

fendants be required to surrender up such notes to be

cancelled, and that they be restrained and enjoined

from setting up or claiming any rights thereunder.

THIRD: That the defendants be required to re-

turn to the plaintiffs the said sum of Six Thousand

Dollars ($6,000.00) with interest thereon from July

30th, 1908, and the said sum of Fifteen Thousand

Dollars ($15,000.00), with interest thereon from Jan-

uary 1st, 1909, at the rate of seven per cent (7%) per

annum ; and that the plaintiffs have judgment against

the said defendants, and each of them, for the said

sums and interest.

FOURTH: That your orators may have such

other and further relief in the premises as the na-

ture of the circumstances of the case may require,

and to your Honors shall seem meet.

FIFTH : That your orators may have and recover

their costs in this behalf expended.

SIXTH : That your orators may have the benefit

of a writ of attachment, attaching the property of

the said defendants, and each of them, as security for

the satisfaction of any judgment that may be recov-

ered against said defendants by your orators.

SEVENTH: And may it please your Honors to

grant your orators a w^it of subpoena to be directed

to the said Harry G. King and Maria J. King, there-

by commanding them, and each of them, at a certain
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time and under a certain penalty therein to be lim-

ited, personally to appear before this Honorable

Court and then and there, full, true, direct and per-

fect answer make, but not under oath, the same be-

ing expressly waived, to all and singular the prem-

ises and the several allegations in your orators' Bill

of Complaint, and further to stand to, perform and

abide such further order, direction and decree there-

in as to this Honorable Court shall seem meet.

And your orators will ever pray.

RICHARDS & HAGA,
Solicitors and Counsel for Plaintiffs.

Residence, Boise, Idaho.

United States of America,

State of Idaho,

County of Ada,—ss.

John G. Richards, being first duly sworn, upon

his oath says : That he is one of the plaintiffs named

in the foregoing Bill of Complaint ; that he has read

the foregoing Bill of Complaint and knows the con-

tents thereof; that the allegations therein contained,

as far as they relate to his own acts are true of this

deponent's own knowledge, and as far as they relate

to the acts of others, he believes them to be true.

That in regard to all matters and things in the fore-

going bill alleged, which are not within the personal

knowledge of this deponent and are therein alleged

to be upon information or belief, your deponent has

been fully informed, and he believes that the same

are true.

JOHN G. RICHARDS.
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Subscribed and sworn to before me, this 7th day of

June, 1909.

[Seal] P. E. CAVANEY,
Notary Public.

Exhibit ''A'' [to Complaint].

THIS AGREEMENT made this 30th day of July,

1908, by and between Harry G. King and Maria J.

King, his wife, of Salmon City, Lemhi County, Idaho,

the parties of the first part, and Arthur H. Lambom
of Montclair, New Jersey, and John G. Richards, of

Higgins, Lipscomb County, Texas, the parties of the

second part:

WITNESSETH:
That for and in consideration of the mutual cove-

nants and agreements hereinafter contained, as well

as the payments of money hereinafter provided for,

the said parties of the first part hereby agree to con-

vey by warranty deed to "The Idaho Coal and Land

Company, Limited," a corporation hereinafter de-

scribed, to be organized, the following described lands

situated in the County of Lemhi, State of Idaho, to-

wit : the South-west quarter and the South-east quar-

ter of Section One, and the South-east quarter of

the South-west quarter, and the South half of the

South-east quarter, and the North-east quarter of the

South-east quarter of Section Two, all in Township

21 North of Range 21 East of the Boise Meridian,

together with the minerals and mineral veins therein

contained, and all ditches and water rights and other

improvements connected therewith. The said deed

shall convey the said property free and clear of all

encumbrances and the said parties of the first part
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will furnish with the said deed an abstract of the

title to the said land, showing the same to be free and

clear therefrom. The said deed shall be executed on

or before the first day of Januarj^ 1909, and shall be

placed in escrow with a depository hereafter to be

agreed upon by the said parties, to be delivered to

the said corporation upon compliance with the terms

and conditions of this agreement.

In consideration whereof the said parties of the

second part agree to pa}^ to the said Harry G. King

the sum of seven thousand five hundred dollars ($7,-

500) cash in hand, the receipt whereof is hereby ac-

knowledged, and the further sum of twenty-two

thousand five hundred dollars ($22,500) payable on

or before the first day of January, 1909; the said

Arthur H. Lamborn will also, on or before the first

day of January, 1909, execute and deliver to the said

Harry G. King his four promissory notes for the sum

of twenty-five hundred dollars ($2,500) each, or ten

thousand dollars ($10,000) in all payable the first

note on the first day of January, 1910, the second on

the first day of January, 1911, the third on the first

day of January, 1912, and the fourth and last on the

first day of January, 1913. It is also understood and

agreed that the said parties hereto, who shall or-

ganize and control the said corporation, will cause, as

hereinafter provided, the bonds of the said corpora-

tion, secured by first mortgage upon the said prop-

erty, to be executed and delivered to the said Harry

G. King, in the further sum of forty thousand dol-

lars ($40,000) making the total amount of money,

notes and bonds to be paid for the said property, to
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be equal to eighty thousand dollars ($80,000). The

said notes of Arthur H. Lamborn shall bear interest

at the rate of six per cent per annum, payable an-

nually.

The said Harry G. King and the said parties of the

second part hereby mutually agree that they will com-

plete the organization of the said corporation as

soon as practicable, and not later than the first day of

January, 1909. The said corporation shall be or-

ganized for the sum of two hundred thousand dol-

lars ($200,000) divided into two thousand shares of

the par value of one hundred dollars each; that the

said stock shall be subscribed for by the said parties

as follows : The said Harry G. King, five hundred

shares; the said John G. Richards, five hundred

shares, and the said Arthur H. Lamborn, one thou-

sand shares, and upon the completion of the organi-

zation of the said corporation, the said corporation

shall, in part payment for the transfer to it of the

said propert}^, execute to the said parties its bonds,

secured by first mortgage upon the said property, in

the sum of eighty thousand dollars ($80,000) which

shall be issued to the said Harry G. King as afore-

said, in the sum of forty thousand dollars ($40,000)

to the said John G. Eichards in the sum of seven

thousand five hundred dollars ($7,500) and to the

said Arthur H. Lamborn in the smn of thirty-two

thousand and five hundred dollars ($32,500) the said

bonds to draw interest at the rate of six per cent per

annum, payable semi-annually, and to run for the

term of twenty years.

The said Harry G. King agrees to attend person-
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ally to the details of the completion of the organiza-

tion of the said corporation, which shall be completed

as aforesaid, on or befpre the first day of January,

1909, and in case the said parties of the second part

shall fail to pay to the said Hany G. King, on or be-

fore the first day of Januarj^ 1909, the said sum of

twenty-two thousand five hundred dollars ($22,500)

then this agreement shall become null and void, and

the said sum of seven thousand five hundred dollars

($7,500) paid at the date hereof, shall become for-

feited to the said parties of the first part.

It is mutually understood and agreed by the parties

hereto that this agreement shall run to and bind the

heirs, executors and administrators of each and every

of the said parties ; and it is further mutually under-

stood and agreed that in case of the death of either

of the said parties of the second part, if the survivor

shall be unable, in a financial way, to carry out and

complete this agreement on behalf of such deceased

party, such survivor shall be permitted to carry out

and complete the terms hereof for his proportionate

interest in the said property as fixed and determined

by the terms and conditions of this agreement.

IN WITNESS WHEREOF, the said parties have

hereunto set their hands and seals, this 30th day of

July, 1908.

(Signed) HARRY G. KING, [L. S.]

MARIA J. KING, [L. S.]

ARTHUR H. LAMBORN, [L. S.]

J. G. RICHARDS, [L. S.]

[Endorsed] : Filed June 8th, 1909. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

Southern Division of the District of Idaho.

IN EQUITY—No. 131.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Subpoena ad Respondendum.

The President of tlie United States of America,

To Harry G. King and Maria J. King, his Wife,

Greeting

:

You and each of you are hereby commanded that

you be and appear in said Circuit Court of the United

States, at the courtroom thereof, in Pocatello, in said

District, on the first Monday of July next, which will

be the fifth day of July, A. D. 1909, to answer the

exigency of a Bill of Complaint exhibited and filed

against you in our said court, wherein Arthur H.

Lamborn and John G. Richards are complainants

and you are defendants, and further to do and receive

what our said Circuit Court shall consider in this

behalf and this you are in no Avise to omit under the

pains and penalties of what may befall thereon.

And this is to command you, the Marshal of said

District, or your Deputy, to make due service of this
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our Writ of Subpoena and to have then and there the

same.

Hereof fail not.

Witness the Honorable MELVILLE W. PUL-
LER, Chief Justice of the Supreme Court of the

United States, and the seal of our said Circuit Court

affixed at Boise, in said District, this 8th day of June,

in the year of our Lord One Thousand Nine Hun-
dred and Mnc, and of the Independence of the

United States the One Hundred and Thirty-second.

[Seal] A. L. RICHARDSON,
Clerk.

Memorandum Pursuant to Equity Rule No. 12 of the

Supreme Court of the United States

:

The defendant is to enter his appearance in the

above-entitled suit in the office of the Clerk of said

Coui't on or before the day at which the above Writ

is returnable; otherwise the Complainant's Bill

therein may be taken pro confesso.

I hereby certify that I received the within sub-

poena ad respondendum, together with a certified

copy of the complaint, and certified copy of restrain-

ing order at Boise, Idaho, on June 8th, 1909, and

that I served the same upon Harry G. King at Sal-

mon City, Lemhi County, Idaho, on June 11, 1909,

and upon Maria J. King, the wife of Harry G. King,

at Salmon City, Lemhi County, Idaho, on June 12,

1909, by handing to and leaving with the said Harry
G. King, and Maria J. King, the wife of the said

Harry G. King, each personally, a duplicate of the

within subpoena ad respondendum, together with a
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certified copy of the complaint and a certified copy of

the restraining order.

S. L. HODGm,
U. S. Marshal.

By E. W. Beemer,

Deputy.

Boise, Idaho, June 16, 1909.

[Endorsed] : No. 131. In the Circuit Court of the

United States for the Southern Division of the Dis-

trict of Idaho. In Equity. Arthur H. Lamborn and

John G. Richards vs. Harry G. King and Maria J.

King, his Wife. Subpoena ad Respondendum. Re-

turned and filed June 17, 1909. A. L. Richardson,

Clerk.

In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

IN EQUITY—No. 131.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Affidavit [of John G. Richards].

State of Idaho,

County of Ada,—ss.

John G. Richards, being first duly sworn, upon his

oath, deposes and says : That he is one of the plain-
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tiffs in the above-entitled action and knows the de-

fendants Harry G. King and Maria J. King ; that the

said defendants have received from the said plain-

tiffs negotiable promissory notes to the amount of

Nineteen Thousand Dollars ($19,000.00), as will

more fully appear from the Bill of Complaint on file

herein ; that of the said notes seven of them, aggre-

gating Seventeen Thousand Five Hundred Dollars

($17,500.00) are not yet due or payable ; that this de-

ponent believes that the said defendants, when ad-

vised of the conmiencement of this action, will

transfer the said notes to innocent parties for the

purpose of still further injuring and defrauding the

plaintiffs in said action ; that the said defendants are

unable to respond in damages for the injuries that

said plaintiffs would sustain by the transfer of said

notes to innocent parties, and that the said plaintiffs

cannot be protected against great financial loss or in

their rights, unless the said defendants, and each of

them, are restrained and enjoined from disposing of

the said notes, and each of them, until the final de-

termination of this action.

JOHN G. RICHARDS.

Subscribed and sworn to before me, this 8th day of

June, 1909.

[Seal] P. E. CAVANEY,
Notary Public.

[Endorsed] : Filed June 8th, 1909. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

IN EQUITY—No. 131.

ARTHUE II. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Motion [Filed June 8, 1909, for Preliminary Injunc-

tion].

Now come the plaintiffs in the above-entitled suit,

by Richards & Haga, their counsel, and move this

Honorable Court to grant a preliminary Injunction

against the said defendants, and each of them, their

agents and attorneys, pending this suit and until the

further order of the Court, conformable to the

prayer of the Bill in said cause filed.

RICHARDS & HAGA,
Solicitors and Counsel for Plaintiffs,

Residence, Boise, Idaho.

[Endorsed] : Filed June 8, 1909. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

IN EQUITY—No. 131.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His')

Wife,

Defendants.

Restraining Order.

WHEREAS, in the above-named cause it has been

made to appear upon the Bill of Complaint filed

herein and the exhibits annexed thereto and the affi-

davit of John G. Richards, that a Writ of Injunction

jjreliminary to the final hearing is proper, and that

prima facie the plaintiffs are entitled thereto, enjoin-

ing the defendants herein from transferring the

notes described in said Bill of Complaint. Now, on

motion of the said plaintiffs, it is ordered that the de-

fendants appear before the Circuit Court of the

United States for the District of Idaho at the court-

room of said Court at Boise, upon the 21st day of

June, 19G9, at ten o'clock A. M. of said day, and then

and there show cause, if any they have, why the pre-

liminary injunction therein prayed for should not

issue, and it appearing to the undersigned District

Judge for said District that there is danger of irre-

parable injury being caused to the plaintiffs before
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the hearing of said application for a preliminary

Writ of Injunction can be heard, unless the defend-

ants are, pending such hearing, restrained as herein-

after set forth:

THEREFORE, plaintiffs' application for such

Restraining Order is granted upon they giving a

bond with good and sufficient sureties, to be ap-

proved by the Clerk of this Court, in the penal sum
of One Thousand Dollars ($1,000.00), securing the

said defendants against all loss or damages which

may result from the issue of said order, if it should

be finally determined that the same was improperly

issued, or that may be awarded to them by reason of

the granting of said order.

NOW, THEREFORE, it is ordered that you, the

said Harry G. King and Maria J. King, defendants

herein, your agents and attorneys and all persons

and corporations acting by or under your authority

or direction, be, and you are hereby, specially re-

strained and enjoined from selling, assigning, trans-

ferring or otherwise disposing of or placing out of

your possession or beyond your control, the promis-

sory notes given yon, or either of you, by the said

plaintiffs, or either of them, particularly those cer-

tain notes executed by the plaintiff Arthur H. Lam-
born, four in number, each for Two Thousand Five

Hundred Dollars ($2,500.00), and falling due on the

1st day of January, 1910, the 1st day of January,

1911, the first day of January, 1912, and the 1st day

of January, 1913, respectively, and all bearing inter-

est at the rate of six per cent (6%) per annum, pay-

able annually. Also those certain promissory notes,
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two in number, executed by the plaintiff John G.

Richards on or about the 30th day of July, 1908, each

for Seven Hundred and 'Fifty Dollars ($750.00),

^Yith. interest at the rate of six per cent (6%) per

annum; also those certain promissory notes, three

in nmnber, each for Two Thousand Five Hundred

Dollars ($2,500.00), executed by the plaintiff John

G. Richards on or about the 1st day of January,

1909, and due six months after date and bearing in-

terest at the rate of six per cent (6%) per annum,

and any and all other notes received by you, or either

of you, from either of the above-named plaintiffs, in

part pajrment or as part of the purchase price for

a certain coal mine and real estate in Lemhi County,

Idaho, pursuant to a contract between you and the

said plaintiffs dated July SOth, 1908, or any amend-

atory or supplemental agreement in relation to said

property, until otherwise ordered by the Court.

It is further ordered that a copy of this order, cer-

tified under the hand of the Clerk and the seal of

this Court, be served on each of the defendants.

Dated at Boise, Idaho, this 8th day of June, 1909.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : Filed June 8th, 1909. A. L. Rich-

ardson, Clerk.



Arthur H. Lamhorn and John G. Richards. 25

In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KJNG and MARIA J. KING, His

Wife,

Defendants.

Bond on Restraining Order.

Know All Men by These Presents, That we, John

G. Richards, as principal, and the United States

Fidelity & Guaranty Company, a corporation, as

surety, parties of the first part, are held and firmly

bound unto the said Harry G. King and Maria J.

King, defendants in the above-entitled suit, parties

of the second part, in the just and full sum of One

Thousand Dollars ($1,000.00), for the payment of

which, well and truly to be made, we do hereby

jointly and severally bind ourselves, and each of our

successors, heirs, executors and administrators,

firmly by these presents.

SEALED with our seals and dated this 8th day of

June in the year of our Lord One Thousand Nine

Hundred Nine, upon conditions as follows:

WHEREAS, Arthur H. Lamborn and the said

John G. Richards have commenced a certain suit

against the above-named parties defendant in the
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Circuit Court of the United States in and for the

District of Idaho, Southern Division, and therein

pra^^ed for an injunction against the said defend-

ants, pending the trial of said suit, and also prayed

for a restraining order therein upon said defendants,

preliminary to the hearing of said application for in-

junction ; and,

WHEEEAS, the Honorable Frank S. Dietrich,

District Judge for said District, has granted said

praj^er for said restraining order upon condition that

the said parties shall cause to be executed a good and

sufficient bond to the defendants for the sum of One

Thousand Dollars ($1,000.00), to secure them against

all costs and damages which may be awarded to them

in case said order shall be finally determined to have

been improperly granted:

NOW, THEREFORE, if the said Arthur H. L^m-

born and John G. Richards shall well and truly pay

the said defendants all costs and damages which may

be awarded to them in case said Court shall finally

determine that said order was improperly granted,

not exceeding the said sum of One Thousand Dol-

lars ($1,000.00), then this application to be null and

void; otherwise, to be and remain in full force and

effect.

IN WITNESS WHEREOF, the said principal

has hereunto set his hand and seal, and the said

surety has hereunto caused its name to be subscribed
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by its duly authorized agent and attorney in fact,

this 8th day of June, 1909.

J. G. RICHARDS.
M. SORENSON.
M. L. TUCKER.

THE UNITED STATES FIDELITY &
GUARANTY COMPANY. [Seal]

By I. P. MARCELLUS,
Its Attorney in Fact.

MORRISON & PENCE,
Its Attorneys in Fact.

[Endorsed] : Approved and Filed June 8, 1910.

A. L. Richardson, Clerk.

In the United States Circuit Court, District of

Idaho, Southern Division.

ARTHUR H. LAMBORN, and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING, and MARIA J. KING, His

Wife,

Defendants.

Demurrer.

THE JOINT AND SEVERAL DEMURRER OF
HARRY G. KING AND MARIA J. KING,
HIS WIFE, TO THE BILL OF COM-
PLAINT OF ARTHUR H. LAMBORN AND
JOHN J. RICHARDS, COMPLAINANTS.

Said defendants by protestation, not confessing,

nor acknowledging all or any of the matters and



28 Harry, G. King and Maria J. King vs.

things in said Bill of Complaint contained to be true

in such manner and form as the same are therein and

thereby set forth and alleged, demur to said bill, and

for cause of demurrer show : That the complainants

have not in and by their said bill made or stated such

a cause as entitles them in a court of equity to any re-

lief from or against these defendants, or either of

them, touching the matters contained in the said bill,

or any of such matters.

Wherefore said defendants demur to said bill and

to all matters and things therein contained, and pray

the judgment of this Honorable Court whether they

shall be compelled to make any further or other an-

swer thereto, and pray to be dismissed with their

reasonable costs in this behalf sustained.

CLARK & BUDGE,
Solicitors for Defendants.

I, Jesse R. S. Budge, one of the solicitors for the

defendants above named, do hereby certify that in

my belief the foregoing demurrer of Harry G. King

and Maria J. King, his wife, defendants to the Bill

of Complaint of Arthur H. Lamborn and John G.

Richards, is well founded in point of law and proper

to be filed in the above cause.

JESSE R. S. BUDGE.

United States of America,

State of Idaho,

County of Lemhi,—ss.

Harry G. King and Maria J. King, his wife, de-

fendants above-named, being severally duly sworn

each for himself and herself respectively says: The

said Harry G. King that he has read, and the said
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Maria J. King that she has read the foregoing de-

murrer to the Bill of Complaint of Arthur H. Lam-

born and John G. Eichards in this suit, and that the

same is not interposed for the purpose of delaying the

^aid suit, or other proceedings therein.

HARRY G. KING.
MARIA J. KING.

Subscribed and sworn to before me this 24th day

of June, 1909.

[Seal] FRANK L. PLUMMER,
Notary Public Lemhi County, Idaho.

[Endorsed] : Filed June 30, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

ARTHUR H. LAMBORN and JOHN G, RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Motion [Filed July 27, 1909, for Preliminary In-

junction],

Comes now the plaintiffs in the above-entitled suit,

by Richards & Haga, their counsel, and show to the

Court that the defendants having failed to appear

and show cause herein why the preliminary injunc-



30 Harry G. King and Maria J. King vs.

tion prayed for in the Bill of Complaint, should not

issue in compliance with the order of this Court, and

moves this Honorable CoLlrt to grant the preliminary

injunction against said defendants, and each of them,

their agents and attorneys, pending this suit and un-

til the final order of the Court conformable to the

prayer of the Complaint in said Bill of Complaint

filed.

RICHAEDS & HAGA,
Solicitors and Counsel for Plaintiffs,

Residence, Boise, Idaho.

[Endorsed] : Filed July 27, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.
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Answer.

THE JOINT AND SEVERAL ANSWERS OF
HARRY G. KING AND MARIA J. KING,

THE DEFENDANTS, TO THE BILL OF
COMPLAINT OF ARTHUR H. LAMBORN
AND JOHN G. RICHARDS, COMPLAIN-
ANTS.

These defendants respectively now and at all times

hereafter saving to themselves all and all manner of

benefit of exceptions or otherwise, that can or may

be had or taken to the many errors, uncertainties

and imperfections in the said bill contained, for an-

swer thereto, or so much thereof as these defendants

are advised it is material or necessary for them to

make answer to, severally answer and say:

I.

That as to whether or not the complainant, Arthur

H. Lamborn at all the times in said Bill of Complaint

mentioned, has been or now is a resident of the city

of Montclair in the State of New Jersey, and a citi-

zen of said State of New Jersey, this defendant has

not sufficient inforaiation on which to base a belief,

and therefore denies the same.

11.

That as to whether or not the complainant, John

G. Richards at all the times in said Bill of Complaint

mentioned, has been or now is a resident of the town

of Higgins in the State of Texas, and a citizen of

said State of Texas, this defendant has not sufficient

information on which to base a belief, and therefore

denies the same.
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III.

Answering paragraph five of said Bill of Com-

plaint defendants admit that at all the times in said

bill mentioned defendant Harry G. King was a stock-

holder and director and President of the First Na-

tional Bank of Salmon City, Idaho, but defendants

allege that as to whether or not complainants be-

lieved or considered said defendant to be a man of

high business standing and integrity, or as to whether

or not complainants firmly or otherwise, or at all be-

lieved that all or any representations or statements

made by said defendant Harry G. King were true or

correct as touching the matters and things set forth

and contained in said Bill of Complaint, or any of

such matters and things, or as to whether or not said

complainants, or either of them accepted the state-

ments of said defendant in relation to the property

described and referred to in said Bill of Complaint,

or as to the condition thereof, or as to the amount of

coal which it had produced in the past, these defend-

ants have not sufficient information upon which to

base a belief, and therefore deny the same. Defend-

ants deny that said complainants accepted the alleged

statements of defendants as true or correct ; or that

said alleged statements were ever made by said de-

fendant. Defendants deny that complainants acted

upon said alleged statements accordingly or other-

wise, or entered into the said agreement of July 30,

1908, or made the payments in said Bill of Complaint

mentioned, or executed the notes in said Bill of Com-

plaint described, or delivered said notes to defend-

ants, or that any of said alleged acts of complain-
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ants, or either of them were done or performed by

reason of the faith or confidence reposed by said com-

plainants in said defendants, and not otherwise, but

defendants allege the facts to be as hereinafter set

forth.

And defendants deny that said defendant Harry G.

King for the purpose of inducing complainants, or

either of them to enter into said contract, or to make

the payments in said Bill of Complaint mentioned, or

to execute or deliver the said notes in said Bill of

Complaint described, or for the purpose of cheating

or defrauding complainants, or either of them, or

for any other purpose or object, falsely or fraudu-

lently, or otherwise or at all stated or represented

to complainants, or either of them, that the property

described in said Bill of Complaint was of great com-

mercial value by reason of the coal deposits therein

contained as shown by the development of such prop-

erty by said defendant, and discovered therein and

disclosed by the workings thereon ; or that the invest-

ment to be made by complainants therein pursuant to

the terms of said contract, would result in great or

any profit to complainants. Defendants deny that

said defendant Harry G. King ever stated or repre-

sented in the manner and form or for the purposes,

or with the object set forth in said Bill of Complaint,

or otherwise or at all that the entire breast of what

was known and designated as the "Old Room" in

the workings and excavations on said property, was

clean coal and did not require any sorting. Defend-

ants deny that in manner and form as in said Bill

of Complaint alleged, or otherwise or at all, or for
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the purposes, or with the object stated in said bill,

or for any other purpose or object said defendant

Harry G. King stated or represented that the entire

breast of what was known and designated as the "Old

Room" was the same strata as the upper strata then

exposed at the breast of the new entry. Defendants

deny that any of said alleged statements were made

by said defendants, or either of them, in manner and

fonn, and with the object, and for the purposes as

in said Bill of Complaint alleged or otherwise or at

all, or that said alleged statements or representations

were made with the knowledge on the part of the said

defendant Hariy G. King, at the time, that each or

either of said alleged statements, or representations

were false or untrue.

Defendants deny that at the time of said alleged

representations it was not possible for the complain-

ants or either of them or any one for them, to examine

or inspect said excavations, so known as the ''Old

Room" or the breast of such old workings, for the

reason that the ground had so caved that access to

such workings had been cut off, or that by reason

thereof it was impossible to see or inspect the same.

Defendants allege the facts in that regard to be, that

at or about the time the said contract was entered

into between complainants and defendants, a portion

of the said old workings near what was known as

the "Old Room" was inaccessible, but defendants al-

lege that said old workings had immediately before,

and during a period of several months immediately

prior to the execution of said contract been repeat-

edly examined and inspected by said complainants,
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and on their behalf, and that as to the quality and

quantity of coal in said old workings, or in said old

room at the time of the execution of said contract,

complainants were fully informed and advised from

said examinations and inspections, and from re-

peated inquiries made of the superintendent of said

mine, and of the miners then at work therein, and

complainants did not rely upon said alleged or any

statements of said defendant as to said "Old Room"
or the workings therein as an inducement to the exe-

cution of said contract, or for the payment of any

moneys or the delivery of any notes, or for the per-

formance of any of the acts on the part of said com-

plainants as in said bill of complaint alleged.

Defendants deny that for the purpose of confirm-

ing said alleged statements, or for the purpose of in-

ducing complainants, or either of them to enter into

said contract, or to make the said payments or to de-

liver the said notes to defendants, or for any other

purpose, said Harry Gr. King fraudulently or falsely,

or otherwise or at all stated or represented to com-

plainants, or either of them that during the eleven

(11) months immediately preceding the making of

such contract Exhibit ''A," that said defendant

Harry G. King in developing such property, and in

extracting coal therefrom, had mined twenty-three

hundred (2,300) tons of coal from such property, or

that he had sold that amount of coal to consumers

residing in and around the said town of Salmon City.

Deny that said defendants falsely or fraudulently, or

otherwise or at all, for the purposes aforesaid, or for

any purpose, stated that had he, the said defendant
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Harry G. King, not been prevented from soliciting

orders personally by reason of his banking and other

business, he could have mined from said property,

and sold in said community, three thousand (3,000)

tons of coal during such time, or that with the as-

sistance of the comj)lainant John G. Richards during

the coming year, if said agreement was entered into,

such tonnage and sales could be largely increased, or

that the profits from such property would not be less

than Nine Thousand ($9,000.00) Dollars for the first

year. Defendants deny that said defendant Harry

G. King falsely or fraudulently or otherwise stated,

or that he ever stated, that in addition to the above

mentioned tonnage he had mined and sold from such

premises during the time above mentioned, three hun-

dred (300) tons of coal to the Copper Queen Mine.

Defendants deny that said defendant ever made any

such statements or representations, or that he ever

made any such statements or representations know-

ing the same to be false, or untrue when made, or

that said defendant knew that he had not during said

time mined or extracted from said premises, or sold

to consumers to exceed seven hundred (700) tons of

coal, or that defendant during such time had not

mined from said premises for or sold to the said Cop-

per Queen Mine to exceed twenty-five (25) tons of

coal. Defendants deny that complainants were

greatly or otherwise, deceived, or injured by said al-

leged or any false or untrue statements on the part

of said defendant, or that said defendant ever made

any false or fraudulent statements in manner and

form, and for the purposes in said complaint alleged
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or otherwise or at all. Defendants deny that said

premises and property are practically of no value

whatever, but allege the facts to be in that regard that

said property is of great value, to wit, of a value in

excess of Fifty Thousand ($50,000.00) Dollars.

IV.

Defendants allege that as to whether or not the

complainants, or either of them reposed great or any

confidence in the honesty or integrity of said defend-

ant Harry G. King, they have not, nor has either of

them sufficient information on which to base a belief,

and therefore deny the same. Defendants deny that

complainants, or either of them, relied upon the

statements alleged in said Bill of Complaint to have

been made by said defendant Harry G. King, or that

said complainants or either of them believed the same

to be true, or that they accepted or acted upon said

statements, or each or either of them as true, or that

by reason thereof, and not otherwise complainants

entered into said contract. Exhibit "A."

Defendants admit that at the time of the execution

of said contract complainants paid to the defendants

the sum of Six Thousand ($6,000.00) Dollars in cash,

and delivered to said defendants two promissory

notes each for the sum of Seven Hundred Fifty

($750.00) Dollars, and each executed by the com-

plainant John G. Richards, and each due six months

after date; and admit that said notes, and said Six

Thousand ($6,000.00) Dollars in cash were by mutual

agreement accepted and received by said defendants

in lieu of the Seven Thousand Five Hundred ($7,-

500.00) Dollars to be paid at said time according to
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the terms of said contract. Defendants admit that

on or about the first day of January, 1909, complain-

ants paid to defendants the sum of Fifteen Thousand

($15,000.00) Dollars in 'cash, and delivered to de-

fendants three (3) promissory notes each for the

sum of Twenty-five Hundred ($2,500.00) Dollars,

and due six months after January 1, 1909, and each

executed by the complainant John G. Richards, and

bearing interest at the rate of six per cent per an-

num. Defendants admit that the said cash so paid as

aforesaid and said notes so made and delivered, were

by mutual agreement accepted and received by de-

fendants in lieu of the Twenty-two Thousand Five

Hundred ($22,500.00) Dollars in cash to be paid by

complainants on or before January 1, 1909, according

to the terms of said agreement, and admit that com-

plainants on or before January 1, 1909, delivered to

defendants four (4) promissory notes each for the

sum of Twenty-five Hundred ($2,500.00) Dollars

executed by the complainant Arthur H. Lamborn,

bearing interest at the rate of six per cent per annum

and falling due January 1st, 1910 ; January 1, 1911

;

January 1, 1912 and January 1, 1913, respectively as

provided in the said agreement of July 30th, 1908,

but defendants den}^ that said money was paid on said

notes executed or delivered by reason of the alleged

statements or representations of defendant Harry G.

King, or solely by reason of the fact that complain-

ants believed said alleged representations or state-

ments to be true, or correct. Defendants allege the

facts to be that all of said acts so done and performed

by complainants pursuant to said contract were not,
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nor was any or either of them, induced by any false

or fraudulent statement whatsoever by defendants,

or either of them, but that said acts were done and

performed after full examination and inspection of,

and information concerning the said property in said

Bill of Complaint described, and after the said com-

plainants and each of them had been and were fully

advised in the premises.

Defendants deny that they have not sold or trans-

ferred the said promissory notes or any of them, and

that defendants are now in possession of said notes,

but allege the facts to be in that regard that long

prior to the bringing of this suit, to wit : February 1,

1909, said defendants sold and disposed of the said

note for Twenty-five Hundred ($2,500.00) Dollars

executed by complainant Arthur H. Lamborn, dated

December 31, 1908, payable December 31, 1909, and

on the 11th day of December, 1908, defendants sold

and transferred the said two notes for Seven Hun-

dred Fifty ($750.00) Dollars each, executed by com-

plainant John G. Richards dated August 1, 1908, and

payable January 1, 1909 ; that all of said notes were

transferred for a valuable consideration.

V.

Answering paragraph seven of said Bill of Com-

plaint, defendants again aver that the said defendant

Harry G. King did not make any of the statements

alleged in said Bill of Complaint to have been made
by him, in manner and form as in said Bill of Com-

plaint set forth or otherwise, in relation to said prop-

erty described in said bill, and therefore deny that

complainants in the latter part of January, 1909, dis-
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covered the falsity or untruth of said alleged state-

ments, or any statements of defendants in relation to

said property.

VI.

Defendants deny that the corporation referred to

in said Exliibit "A" annexed to said Bill of Com-
plaint, which was to be organized by complainants

and defendant Harry G. King, and to be known as

the Idaho Coal & Land Company, Limited, has not

been organized or created. Admit that the organiza-

tion of said corporation by mutual consent was

deferred from time to time after the first day of

January, 1909, but allege the fact to be that said cor-

poration was duly incorporated as provided in said

agreement, and a certificate of incorporation duly

issued on the 5th day of February, 1909, by the Sec-

retary of State of the State of Idaho. Admit that

the land and premises described in said Bill of Com-

plaint has not been conveyed by defendants to said

corporation, and allege the facts to be that by the

temis of said agreement the deed for said property

was to be executed on or before the first day of Janu-

ary, 1909, and placed in escrow with the depository

thereafter to be agreed upon by the said parties, and

to be delivered to the said corporation upon the com-

pliance with the terms and conditions of said agree-

ment, and that said deed has been so signed and

acknowledged and was by defendants duly placed in

escrow with the First National Bank of Salmon City,

the depository agreed upon by the parties.

Defendants allege that the said complainant

Arthur H. Lamborn is the President and the said
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complainant John G. Eichards the Manager and

managing agent of said corporation, and that said

complainants have not, nor has either of them ever

made request for said deed on behalf of said corpora-

tion, and furthermore defendants allege that said

complainants as President and Manager respectively

of said corporation in the management and control

thereof have steadfastly neglected and refused to

proceed in any manner to further carry out the terms

and conditions of said agreement Exhibit "A" in

order to provide for the payment of the balance of

the consideration in said agreement mentioned, for

which said property was to be by said defendants

transferred to said corporation. Nor have said com-

plainants paid certain of the promissory notes given

by them as aforesaid, and which have long since

matured, but on the contrary said complainants have

neglected and refused and still neglect and refuse to

pay the same, and the said complainants have de-

faulted in said particulars mentioned notwithstand-

ing defendants have performed and discharged all

obligations, covenants and promises to be by them

kept and performed under the said agreement.

VII.

Defendants deny that by reason of the said al-

leged or any untrue or false or fraudulent statements

of the said defendant Harry G. King, or the said

alleged or any misrepresentations made by him in re-

lation to the value of the said lands and coal proper-

ties or the condition thereof, or the amount of coal

mined therefrom, complainants have elected to

rescind the said agreement of July 30, 1908, or have



42 Harry G. King and Maria J. King vs.

elected not to purchase the said property and prem-

ises, or have demanded from said defendants the re-

pa^Tiient and return to complainants of the moneys

paid by complainants as in said Bill of Complaint

alleged, or have demanded a return and redelivery

to complainants of the notes described in said Bill of

Complaint. Deny that said alleged or any untrue or

false or fraudulent statements or representations

were made by said defendants in relation to said

properties as in said Bill of Complaint alleged, or

otherwise or at all, and defendants allege the facts to

be upon information and belief, that the election of

said complainants to rescind the said agreement was

made for the purpose, and with the object of avoid-

ing the obligations of the complainants by them

entered into with defendants, and to defeat the just

claims of defendants upon complainants for the pay-

ment of the consideration due defendants under the

said contract of July 30, 1908.

Defendants deny that complainants have de-

manded the return and delivery of the notes

described in said Bill of Complaint, or the return or

repayment of the said moneys paid to defendants by

complainants as aforesaid. Defendants admit that

they decline and refuse to return said money, or any

part thereof, or to return the said notes or any of

them.

VIII.

Admit that the matter in dispute in this suit ex-

ceeds (exclusive of interest and costs) the sum of

NP.liic of Two Thousand ($2,000.00) Dollars.
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IX.

Deny that defendants have, or either of them, has,

in many or any other respects, or at all, deceived or

misled complainants concerning the matters, or any

of the matters embraced in said contract Etxhibit

"A," or any matters whatsoever, and deny that com-

]3lainants were induced to make such or any of such

pa^nnents, or to execute or deliver said or any of said

notes, or to enter into said agreement Exhibit "A"
by said alleged or any false or fraudulent statements

or representations of the said defendants, or either

of them. Deny that complainants have no plain,

speedy or adequate remedy at law.

And defendants denj^ that they have, or either of

them has in any manner acted to the wrong, injury

or oppression of the complainants, or either of them

in the premises, and deny that complainants have

any right to further answer to the Bill of Complaint

herein, and deny that the complainant has any right

to an injunction, account, damages or any other re-

lief whatever, without this, that any other material

cause or things in said complainants' bill contained,

material or necessary to make answer unto, and not

hereby well and sufficiently answered, confessed,

traversed and avoided or denied is true,io the knowl-

edge or belief of the defendants, submit for the

reasons hereinbefore recited and set forth that the

complainants are not entitled to any relief whatso-

ever against the defendants. All of which matters

and things these defendants are ready and willing

to aver, maintain and prove as this Honorable Court

shall direct ; and humbly pray to be hence dismissed
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\^ith their reasonable costs and charges in this behalf

most wrongfully sustained.

. CLARK & BUDGE,
Solicitors for Defendants.

United States of America,

State of Idaho,

Countj^ of Lemhi,—ss.

Harry G. King and Maria J. King, his wife, being

first severally duly sworn each for himself deposes

and says: That he is one of the defendants named

in the foregoing answer, that he has read said an-

swer, and knows the contents thereof, and that the

same is true of his own knowledge except as to those

matters therein stated to be on information or belief,

and as to those matters he believes it to be true.

HARRY G. KING.
MARIA J. KING.

Subscribed and sworn to before me this 12th day

of July, 1909.

[Seal] P. J. DEMPSEY,
Notary Public.

[Endorsed] : Filed July 29, 1909. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States of Amer-

ica, in and for the District of Idaho, Southern

Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Order [Continuing Restraining Order].

WHEREAS, in the above-named cause it was

made to appear upon the Bill of Complaint filed

herein and the exhibits annexed thereto and the affi-

davit of John G. Richards, that a preliminary Writ

of Injunction enjoining the defendants herein from

transferring the notes described in said Bill of Com-

j)laint was proper ; and,

WHEREAS, a restraining order was issued and

said defendants were ordered to appear before the

Circuit Court of the United States of the District

of Idaho at the courtroom of said court at Boise,

upon the 21st day of June, 1909, at ten o'clock A. M.

of said daj^ and then and there show cause, if any they

had, why the preliminary injunction therein prayed

for should not issued, and it was further ordered

that a copy of such order, certified under the hand

of the Clerk and the seal of this Court be served upon
each of said defendants ; and.
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WHEREAS, it appearing that the said copy was

so served upon the said defendants, and that said de-

fendants failed to appear in obedience thereto

;

NOW, THEREFORE, it is ordered that such re-

straining order be continued against said defendants,

Harry G. King, and Maria J. King, as a temporary

injunction, pending the trial of the cause or until

otherwise ordered by the Court or Judge.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed Aug. 16, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States of America,

in and for the District of Idaho, Southern Divi-

sion.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His Wife,

Defendants.

Replication.

These replicants, Arthur H. Lamborn and John

G. Richards, saving and reserving to themselves all

and all manner of advantage of exception which may
be had and taken to the manifold errors, uncertainties

and insufficiencies of the answer of said defendants,

Harry G. King and Maria J. King, for replication

thereto, saith

:

That they do and will ever maintain and prove their
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said bill to be true, cei-tain and sufficient in the Iray to

be ansY^-ered unto by said defendants, and that the

answer of said defendants, Harry G. King and ]^Iaria

J. King, is very uncertain, evasive and insufficient to

he replied unto by this replication ; without that, that

any other matter or thing in said answer contained,

material or effectual, in the law to be replied unto and

in herein and hereby, and sufficiently replied unto

confessed or avoided, traversed or denied, is true ; all

cf vrhich matters and things these replicants are

read}' to aver, maintain and prove as this Honorable

Court shall direct, and humbly, as in and by their said

bill they have already prayed.

RICHARDS & HAGA,
Solicitors for Complainants,

Residence, Boise, Idaho.

Service of the foregoing acknowdedged by receipt

of copy this 25th day of August, 1909.

CLARK & BUDGE,
Solicitors for Defendants.

[Endorsed] : Filed Sept. 7, 1909. A. L. Richard-

son, Clerk.

[Letter, Dated October 21, 1909, from Messrs. Clark

& Budge to Richards & Haga.]

Pocatello, Idaho, Oct. 21, 1909.

Messrs. Richards & Haga,

Boise, Idaho.

Gentlemen: In the case of Lamborn & Richards vs.

King, if it is your desire to take the testimony the

fore part of December as suggested in our letter to

you of August 30th, it would be well to have the Judge
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appoint the special examiner. We have been in-

formed that Judge Dietrich intends to leave Boise on

the 23rd and that he will not likely return for several

weeks, and you may conclude that it would be well to

have the appointment made before he goes. We
simply suggest this for 3^our consideration.

As to the person to be appointed, we think that Mr.

Daniel Hamer, Judge Budge's stenographer, would

be a fit person as he is one of the very best men we

know in taking testimony.

We can agree upon the exact date for the hearing

some time in the future.

Yours truly,

CLARK & BUDGE.

[Letter, Dated October 29, 1909, from Messrs. Rich-

ards & Haga to Hon. F. S. Dietrich.]

October 29, 1909.

Hon. F. S. Dietrich,

Moscow, Idaho.

Dear Sir : Enclosed you will please find Stipulation

and form of Order in the case of Lamborn vs. King.

If agreeable to you, both sides would be pleased to

have Daniel Hamer appointed as examiner to take

this testimony, as will appear from the enclosed letter

from Clark & Budge, which you will kindly return to

us. Mr. Hamer is stenographer for Judge Budge

and will be at liberty on the date mentioned in the

Stipulation.

Very truly yours,

RICHARDS & HAGA.
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In the Circuit Court of the United States, in and for

the District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His Wife,

Defendants.

Stipulation [Re Testimony].

In this cause it is hereby stipulated between the re-

spective parties, by their solicitors, that the testimony

therein shall be taken orally, and that it shall be taken

down stenographically and then transcribed in long-

hand and the signatures of the witnesses to such tran-

scribed testimony are waived. The testimony shall

be taken before , special examiner, to be

appointed by the Court. The taking of testimony

shall be taken at Pocatello, Idaho, beginning on the

14th day of December, 1909, at ten o'clock A. M., and

shall continue from time to time as suits the conven-

ience of parties ; except that the testimony of Robert

Forester shall be taken on the 8th day of November,

1909, commencing at ten o'clock A. M. on such day.

RICHARDS & HAGA,
Attorneys for Complainants,

Residence, Boise, Idaho.

CLARK & BUDGE,
Attorneys for Defendants,

Residence, Pocatello, Idaho.

[Endorsed] : Filed Nov. 2, 1909. A. L. Richardson,

Clerk.
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In the Circuit Court of the United States, in and for

the District of Idaho, Southern Division.

ARTHUR H. LAMBORX and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His Wife,

Defendants.

Order Appointing Special Examiner.

Upon reading the Stix^nlation between the re-

spective parties by their solicitors, IT IS ORDERED
by the Court that Daniel Hamer, on account of his ex-

perience in such matters, be and he is hereby ap-

pointed special examiner herein, under the Sixty-

seventh rule as amended. The said special examiner

shall take the testimony in behalf of both complain-

ants and defendants, and is authorized to take the

same at the places and times in such Stipulation men-

tioned and in accordance with the convenience and re-

quirements of the parties. Said testimony shall be

given orally by witnesses and be taken down sten-

ographically by such examiner, and thereafter re-

duced to typewriting, and when duly certified the

same shall be admitted in evidence.

Done in the city of Moscow, this 2d day of Novem-
ber, 1909.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed Nov. 2, 1909. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States of America,

in and for the District of Idaho, Southern Divi-

sion.

ARTHUR H. LAMBORX and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His Wife,

Defendants.

Stipulation [Continuing Taking of Testimony].

IT IS HEREBY STIPULATED by and between

the respective parties in the above-entitled cause,

through their respective counsel, that the taking of

testimon}^ in this cause heretofore fixed for December

20th, 1909, shall be changed to the 10th day of Jan-

uary, 1910, at the same place and hour. This is done

for the convenience of all parties concerned.

RICHARDS & HAGA,
Attorneys for Plaintiffs,

Residence, Boise, Idaho.

CLARK & BUDGE,
Attorneys for Defendants,

Residence, Pocatello, Idaho.

[Endorsed] : Filed Dec. 1, 1909. A. L. Richardson,

Clerk.
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In the Circuit Court of the United States of America,

in and for the District of Idaho, Southern Divi-

sion.

ARTHUR H. LAMBORX and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His Wife,

Defendants.

Stipulation [Re Publication of Depositions and Tes-

timony].

The defendants hereby consent that the depositions

and testimony in said cause may be published at any

time upon the request of the attorneys for the plain-

tiffs, and that said depositions may be delivered to

said attorneys upon their request, in order to enable

them to prepare their brief herein.

CLARK & BUDGE,
Attorneys for Defendants.

[Endorsed] : Filed Feb. 23, 1910. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, for the

District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN RICHARDS,
Plaintiffs,

vs.

HARRY G. KING and MARIA J. K TNG, His Wife,

Defendants.
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Opinion.

July 15, 1910.

RICHARDS & HAGA, Attorneys for Plaintiffs.

CLARK & BUDGE, Attorneys for Defendants.

DIETRICH, District Judge:

This suit was brought by the plaintiffs for the pur-

pose of having cancelled a certain contract dated July

30th, 1908, to which they are parties of the first part,

and the defendants are parties of the second part.

The defendants are husband and wife, and inasmuch

as the latter took no part in the transactions involved

other than to sign the contract, for convenience Harry
G. King will be referred to as the only real party de-

fendant in interest. The claim of the complainants is

that in order to induce them to execute the contract

the defendant made false representations of material

facts, and cancellation is asked upon the ground of

the alleged deceit. By the contract it was agreed that

upon certain conditions and for certain considera-

tions therein specified the defendant would transfer

to a corporation to be formed, in which all of the

parties named were to be stockholders, four hundred

and eighty acres of land, in Lemlii Count}^, Idaho,

supposed to contain valuable coal measures. The de-

fendant was to be paid seven thousand five hundred

dollars at the time the contract was executed, and

twenty-two thousand five hundred dollars on or be-

fore the first day of Januar}^, 1909, on or before which

date the plaintiff Arthur H. Lamborn was also to ex-

ecute and deliver to the defendant four several prom-

issory notes, payable at different times, aggregating
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the sum of ten thousand dollars, the last of said notes

being payable on the first da.y of January, 1913. The

corporation to be organized was to have a capital

stock of the par value of two hundred thousand dol-

lars, of which the defendant w'as to subscribe for one-

fourth, Richards for one-fourth, and Lamborn for

one-half. Upon the completion of the organization

of the corporation and the transfer to it of the coal

lands, it was to issue its bonds in the amount of eighty

thousand dollars, secured by a first mortgage upon

the lands, forty thousand dollars of which bonds were

to be delivered to the defendant, seven thousand five

hundred dollars to Richards, and thirty-two thousand

five hundred dollars to Lamborn.

Soon after the agreement w^as entered into, the

parties, through the management of the plaintiif

Richards, coimnenced work upon the property for the

purpose of developing it, and also for the purpose of

supplying the local market with commercial coal, and

this work was continued until February, 1909. In

the meantime, by mutual consent, the terms of the

agreement had been modified in some particulars, and

to the satisfaction of the defendant he had been paid

an aggregate of twenty-one thousand dollars in

money and had received notes for the balance. The

property was not transferred to a corporation, as

contemplated, but in fulfillment of his obligations,

the defendant executed a deed, which is still held in

escrow.

The plaintiffs pray for a rescission of the contract,

for reimbursement of the money which they have

paid, and also for a i^etuiii and cancellation of their
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notes which are still outstanding. In substance, the

charges of fraud are that the defendant, for the pur-

pose of inducing the plaintiffs to enter into the con-

tract, falsel.y represented, first, that the vein from

which the coal had been mined (at that time con-

cealed from view) corresponded to and w"as identical

with the measure of stratum exposed in the new

workings; and, second, that the entire breast of the

measure from which the coal had been taken was

clean, and that the coal did not require sorting ; and,

third, that during the eleven months immediately

preceding there had been taken out of the property

and sold upon the local market for domestic purposes

twenty-three hundred tons of coal, and for a mine in

the immediate vicinity an additional amount of three

hundred tons.

Very briefly stated, the facts are that the defend-

ant purchased the property about a year before the

contract w^as executed, and was working and selling

coal from it upon the local market. The attention of

Richards, who w^as a mining promoter, and who was

temporarily residing at Salmon Citj^, was in some

way attracted to the property, and he suggested that

he undertake the sale of it for King, with whom he

was upon friendly terms. Accordingly, in March,

1908, while he was in Colorado, and after some corre-

spondence between him and the defendant, an agree-

ment was entered into by which the defendant was

to sell to Richards the property for the sum of eighty

thousand dollars, the real purpose of the agreement,

however, being to enable Richards to negotiate a sale

to a third person, it being understood that he was to
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have as coimnission all that he received above fifty

thousand dollars. In due time Richards went east,

and in New York City met Lamborn, with w^hom he

had become acquainted some time before in Mexico.

T\^ether it was the intention of Richards to sell the

property to Lamborn or simpl}^ to enlist his assist-

ance in making a sale to some other person is unim-

portant, for however that may be, Lamborn himself

appears to have at once become interested, and af-

ter some inquiry from Richards and also directly

from King by telegraph, he decided to make an in-

vestment if satisfactory terms could be agreed upon.

Richards returned to Idaho, and later Lamborn fol-

lowed him, reaching Salmon City the ktter part of

July, 1908. After some inquiry and negotiations the

contract referred to was executed.

Coming now to a consideration of the specific

charges of misrepresentation, it appears that at the

time of the execution of the contract neither Lam-

born nor Richards had any personal knowledge of the

extent and quality of the coal measures, or of the

amount of coal which had been mined and marketed

during the preceding year. The chamber from which

the coal had been taken by the defendant had caved it,

so that the breast of the vein w^as at that time not

open to inspection. No definite information was

available except from the defendant himself, and it is

reasonably clear that the plaintiffs, especially Lam-

born, relied upon the representations made by the

defendant, who w^as a banker and was apparently

hold in high esteem in the community in which he

lived. It is true that before Richards went to Colo-
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rado, and later to New York, he had upon the ground

acquired some general knowledge of the property, but

he cannot be said to have had any personal knowl-

edge of the facts concerning which it is claimed the

defendant made the representations.

When Richards and Lamborn visited Salmon City

there was exposed a layer or stratum of inferior coal

in a new drift or tunnel which was being opened up,

and the first charge is that the defendant represented

that this layer corresponded to the measure from

which the coal had been marketed during the preced-

ing year, thus giving the impression that the quality

of the coal rapidly improved as the development

work advanced. As a matter of fact, it turned out

that there was no relation between the stratum thus

exposed and the m<easure from which the coal had

been taken. For various reasons, however, which

it is not necessary here to set forth, I have concluded

that the charge in this respect and the evidence ad-

duced in support of it are insufficient to w^arrant the

granting of the relief prayed for.

The second charge is that the defendant repre-

sented that the coal taken from the old room or

chamber was clean and did not require sorting.

Both of the plaintiffs testified positively that such

statements were miade, and the undisputed proof is

that w^hen the vein was again uncovered, in the

progress 'of the development work during the latter

part of the year 1908, the coal found therein was not

clean, but required sorting before it could be mar-

keted. While I think that by a preponderance the

evidence supports the charge, it may be doubted
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whether, in the light of the entire record, it is so sat-

isfactory that if there were no other charge a Court

would by it alone be moved to grant the extraordi-

nary^ relief prayed for; the proof rests entirely in

the uncorroborated testimony of the plaintiffs, wiio

are vitally interested, and who in this respect are con-

tradicted by the defendant.

The most serious charge is that the defendant rep-

resented that he had mined and sold upon the local

market, during the eleven months he had possession

of the property, twenty-six hundred tons of coal.

The plaintiff's version is that while Richards and

Lamborn were still in New York, at the suggestion

of Lamborn a telegram was sent to the defendant by

Richards making inquiry upon this point, in reply to

w^hich the defendant telegraphed that the amount was

twenty-three hundred tons; and again, after Rich-

ards and Lamborn came to Idaho, during the nego-

tiations, the subject was discussed, and the defendant

then claimed that he had mined twenty-six hundred

tons, of which he had sold upon the local market for

domestic uses twenty-three hundred tons and to the

Copper Queen Mine, located in the vicinity, the fur-

ther Eimount of three hundred tons. The telegrams

referred to were lost, and there is only parol proof

of their contents, the plaintiffs testifying that the

defendant telegraphed "twenty-three hundred tons"

and the defendant testifying that he telegraphed

"about twenty-three hundred tons." The defendant

further denies that he ever stated that he had mined

or sold twenty-six hundred tons, but contends that

the three hundred tons sold to the Copper Queen
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Mine was included in the twenty-three hundred.

The most favorable view to the defendant that can be

taken is that he represented that he had taken out

about twenty-three hundred tons, two thousand of

which he had sold upon the local market for domestic

purposes and three hundred to the Copper Queen

mine.

Along in January, 1909, the plaintiff Richards ac-

cidentally came into the possession of the defendant's

scale or weigh-book stubs for the preceding year,

covering a part of the eleven months during which

the defendant had operated the mine, from which it

was to be inferred that the output was very much

less than the defendant had represented it to be. Al-

ready suspicious, with this evidence in his possession,

Richards, concluding that his surmises were well

founded, informed Lambom of the situation, and

soon thereafter both of the plaintiffs concluded to

disaffirm the contract, and so advised the defendant.

While it is to be conceded that the proof of the actual

output for the eleven months is not comprehensive

or complete and does not to a certainty exclude the

hypothesis that the defendant's representations were

correct, still from the record as a whole the conclu-

sion is irresistible that twenty-three hundred tons is

grossly in excess of the amount actually mined or

sold. The weigh-check stubs cover only a portion of

the period, but when considered together with the

other testimony there is no reasonable basis for esti-

mating the amount actually mined in excess of one

thousand tons, and the more reasonable inference

is that it was nearer eight hundred tons. We not
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only have the weigh-check stubs, but the witness Al-

bee, who was formerly the bookkeeper of the Copper

Queen mine and was actively engaged in that ca-

pacity from August to' December, 1907, testified that

while he was with the Copper Queen Mining Com-

pany it did not receive to exceed twenty-five tons

from the defendant, and it is to be inferred that

thereafter the mine was shut down and there were

no deliveries of which he was not cognizant. There

is'the further fact that without any apparent reason

or explanation the demand for coal in the community

during the winter of 1908 and 1909 was scarcely half

what it was the preceding year, if the defendant's

representations are assumed to be ti*ue. Moreover,

at the trial the defendant made no attempt to explain

these facts or to break the force of the inferences

logically to be drawn therefrom. When upon the

Avitness-stand he contented himself simply with say-

ing that at the time the contract was executed and

also at the time he testified he believed the represen-

tations to be substantially true, but no effort was

made to adduce evidence or to throw any light upon

the facts in evidence, from wiiich the Court could in-

telligently and reasonably share in such a belief.

True, the burden was upon the plaintiffs not only to

show what representations were made, but further to

prove their falsity, and it was not incumbent upon

the defendant to assume the burden of establishing

their truth. But the facts adduced by the plaintiffs

were ample to make a prima facie case. It was dif-

ficult, if not absolutely impossible, under the circum-

stances for the plaintiffs to prove to a moral certainty



Arthur H. Lamhorn and John G. Richards. 61

just what amount of coal was mined or sold; com-

plete records were not kept, or at least if tliey were,

they were not accessible to the plaintiffs. When the

plaintiffs rested, the obligation was upon the defend-

ant, who was presumably in possesBion of the facts,

to explain away the reasonable inferences to be drawn

from the evidence adduced on behalf of the plain-

tiffs. He had represented that three hundred tons

of coal were delivered to the Copper Queen mine;

apparently not to exceed twenty-five tons had actu-

ally been delivered. Certainly if three hundred tons,

or approximately that amount, had been delivered,

the defendant could have brought forward proofs

thereof, and under the circumstances his failure to

do so must be construed strongly against him. The

defendant was not a stranger to business methods,

and it is quite incredible that he would have operated

a property representing an investment of thirty

thousand dollars for the period of approximately a

year at great expense, without keeping some account

or at least acquainting himself with sufficient facts

from which he could determine with a reasonable de-

gree of certainty what his expenses were, and also

how much coal was mined and marketed, and what

it sold for. It may not have been possible to make
conclusive proof of the exact amount of the output,

but it should not have been difficult, and we must as-

sume that it would not have been difficult to make
proof of the approximate amount, and the failure

of the defendant to attempt to explain away or throw

any light upon the evidence adduced upon behalf of

the plaintiffs is to be interpreted as an admission



62 Harry. G. King and Maria J. King vs.

upon liis part that such evidence, together with the

reasonable inferences to be drawn therefrom, fairly

discloses the actual facts. I recognize the rule that

a court of equity should not lend its assistance to the

cancellation of a contract for alleged fraud unless

the misrepresentations are established by clear and

convincing proof (Atlantic Delain Co. vs. James, 94

U. S. 207), but I am also mindful of the further

principle that, "All evidence," as was said by Lord

Mansfield in Blatch vs. Archer (C'oTN^er, 63, 65), "is

to be weighed according to the proof which it was in

the power of one side to have produced and in the

power of the other side to have contradicted," and

that, "The conduct of the party in omitting to pro-

duce that evidence in elucidation of the subject mat-

ter in dispute which is within his power and which

rests peculiarly wdthin his own knowledge frequently

affords occasion for presumptions against him, since

it raises strong suspicion that such evidence if ad-

duced would operate to his prejudice." Starkey on

Evidence, Vol. I, p. 54.

There can be no serious controversy that the repre-

sentations related to a material matter, and that the

plaintiffs relied upon them, and, by reason of such

reliance, were induced to execute the contract. It is

aside from the point to argue that the capacity of the

property was in excess of the amount stated to have

been the output for the year 1907. Undoubtedly more

than twenty-three hundred tons could be mined dur-

ing the eleven months, but the extent of the demand

for coal was a factor entering into the value of the

property, as well as the extent of the supply. From
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the testimony it is very clear that the parties in nego-

tiating the contract considered the practicability of

operating the mine upon the basis of a growth of the

demand from twenty-three hundred or twenty-six

hundred tons during the preceding year to a larger

amount from year to year, as the availability of the

supply became better known, and as the population

and requirements of the community increased. Ob-

viously the difference between a demand for one thou-

sand tons and a demand for two thousand tons per

year at the outset was a material consideration, and

the defendant mus^t have known that the question was

by the plaintiffs thought to be highly important, other-

wise inquiry would not have been made by telegraph

;

and when he stated that he had marketed twenty-

three hundred tons the preceding year he should have

realized that such a representation would in all prob-

ability enhance the value of the property in the esti-

mation of the purchasers. Upon this issue, there-

fore, the finding must be in favor of the plaintiffs.

But upon behalf of the defendant it is further

urged that even with such a finding the plaintiffs

should not succeed, because they have neither alleged

nor proved that they have suffered any actual pecu-

niary loss or damage by reason of the deceit. In the

Bill of Complaint, at the close of the substantive part

thereof, there is the averment that
'

' all which actings,

doings and pretenses of said defendants are contrary

to equity and good conscience and tend to the mani-

fest wrong, injury and oppression of your auditors

in the premises, '

' but it is doubtful whether this was

intended as a charge that the plaintiffs suffered any
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pecuniary loss by reason of the misrepresentations,

for there is no direct or positive evidence of such loss,

and indeed, as I understood, counsel at the oral argu-

ment admitted that the cause was tried upon the

theory that it was unnecessary either to allege or to

make proof of actual loss in cases of this character.

It is authoritatively settled in the federal courts that

in actions at law for damages on account of fraudu-

lent representations made by the vendor, the vendee

is entitled to recover only the difference between the

actual value of the property and the amount paid

for it, and not the difference between the actual value

and the value which it would have had if the vendor 's

representations concerning it had been true, Sigafus

vs. Porter, 179 U. S. 116; and it logically follows that

in an equity suit to cancel a contract no substantial

pecuniary loss is shown to have resulted to the party

deceived unless it appears that the actual value of the

property was less than the amount which the pur-

chaser paid or agreed to pay for it. Upon that

theory it must be admitted that the evidence here is

insufficient affiraiatively to disclose any substantial

damage to the plaintiffs by reason of the misrepresen-

tation, for no proof at all as to values was offered or

received.

The rule is sometimes stated generally that neither

a court of equity nor a court of law will exercise

remedial jurisdiction on behalf of a party who has

not suffered or is not threatened with any pecuniary

loss. However, if any pecuniary loss at all is shown

to have resulted, the Courts will not inquire into the

extent thereof. "It is sufficient if the party misled
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has been slightly prejudiced, if the amount is at all

appreciable." Pomeroy's Equity Jurisprudence,

sec. 898. The decisions, however, cannot be said to

be in harmony, especially in cases where suit is

brought to cancel an executory contract, and while

the question is not free from doubt, I have concluded

that in view of the peculiar and complex relations

which will continue to exist between the parties if the

contract remains in force, and the further fact that

it has been executed only in part, the relief prayed

for should be granted. After a reasonably thorough

examination of the decided cases, I am convinced that

the rule for which the defendant contends is not uni-

versally recognized, and that it should not be held to

debar the plaintiffs from succeeding in this case.

In Pittsburg L. & T. Co. vs. Northern C. L. Ins. Co.,

140 Fed. 888, cited for the defendant upon the ques-

tion of the measure of damages in an action at law

for deceit, the Court, in distinguishing between the

rule in such a case and in one like this, says: "He
(the purchaser) may anticipate more and be falsely

led to expect it, on the strength of which he may be

entitled to be relieved from the bargain. But if he

holds onto it, he cannot claim damages for the deceit,

if he has suffered no loss, which is the case where, al-

though not getting all that he had the right to expect,

he gets after all the worth of his money." And in

Mather vs. Barnes, etc., 146 Fed. 1000, it is said

:

** Neither does it matter, if misrepresentation be

proved, that the bargain, even so, was a good one,

from which the purchaser is likely to sustain no loss.

In an action of deceit, no doubt, this would be rele-
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vant on the question of damages, in order to show that

there were none; ***** i^^t not so upon

a bill to rescind. * *, * * * The purchaser is

entitled to the bargain which he supposed and was

led to believe that he was getting and is not to be put

off with any other, however good. It is of no conse-

quence, in the present instance, therefore, that the

plaintiffs got coal lands of intrinsic value, which are

worth, perchance, all that was paid for them, if they

were fraudulently induced to believe, by misrepre-

sentations for which the defendants are responsible,

that the Upper Freeport vein, for which they nego-

tiated, underlaid the whole property, whereas in fact

it extends over but a comparatively limited part."

To the same effect is Hansen vs. Allen, 117 Wis. 61,

93 N. W. 805. See, also, Clapp vs. Greenlee, 100

Iowa, 586, 69 N. W. 1049, and Brett vs. Cooney, 75

Conn. 388, 53 Atl. 729. In Clark vs. White, 12

Peters, 178, Kimball vs. West, 15 Wall. 379, Atlantic

Delain Co. vs. James, 94 U. S. 207, and Southern

Development Company vs. Silva, 125 U. S. 247, may

be found general expressions to the effect that the

plaintiff must have acted upon the false representa-

tions to his damage or injury, but in none of these

cases does the precise question here under considera-

tion appear to have been involved. However, some

of the decisions from the state courts doubtless fully

support the general rule as contended for by the de-

fendant, notably Wenstrom, etc. vs. Purnell, 75 Md.

113, Cochran vs. Pasacault, 54 Md. 1, Bailey vs. Fox,

20 Pac. 871, Marriner v. Dennison, 20 Pac. 390,
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Strader vs. Strader, 151. Ind. 339, 51 N. E. 479.

The hardship of such a rule is strikingly illus-

trated by the present case. The property in con-

troversy is of an uncertain speculative value,

and, obviously, it would be quite impossible,

with any degree of assurance, to prove even

what it could be actually sold for upon the market

as a whole. But when we further consider the com-

plex relations which the parties will sustain to the

property after the contract is once fully executed,

and the indefiniteness and inter-relation of their sev-

eral interests, manifestly the question whether or not

the plaintiffs are getting their money's worth may be

the subject of speculation and conjecture, but not of

intelligent proof. For that reason alone, if for no

other, the plaintiffs' remedy at law is clearly inade-

quate, and if they cannot disaffirm the contract and

recover back what they have paid, they are practi-

cally without any remedy at all. The elasticity of

the value which might be placed upon the property

in case that were a vital issue is exemplified in the

testimony which was offered upon behalf of the de-

fendant. The witness Pollard, who formerly owned

the property, and sold it to the defendant, states

that if he owned the property now he wouldn't take

two hundred and fifty thousand dollars for it. The

defendant himself testified that it is of a value in ex-

cess of what he was to be paid for it, and that he

would now be glad to take it back and return to the

plaintiffs what he has received from them had his

Honor not been called into question by this suit, but

in his answer to the bill he admits that he declines
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and refuses to return any part of the money or any

of the notes, and it is quite incredible that, before the

suit was commenced, the plaintiffs would have been

unwilling to have obtained without litigation the pre-

cise relief which they are attempting to procure by

this suit. HoAvever, that may be, if we assume that

the defendant at the present time, in good faith, be-

lieves the property to be worth at least the contract

price to be paid for it, that is of little comfort and

of no avail to the plaintiffs, for, whatever may be his

motive, the defendant declines to rescind, and, of

course, there is no substantial assurance that any

other person whose honor is not involved would pur-

chase the property for that price. The result is that

if the finding of material misrepresentation is well-

founded, the plaintiffs have been wronged, and yet,

under the rule invoked by the defendant, they are

practically without remedy, unless they can, by satis-

factory proof, show that the market value of the

property, which, in the nature of things, has no mar-

ket price, is less than the amount which they agreed

to pay for it,—a hazardous, if not an impossible,

undertaking. If they were here hanging on to their

contract, and were asking for damages for deceit, it

would be entirely reasonable that they should assume

the burden of showing to what extent, if at all, they

have been damaged; having voluntarily elected to

pursue such a course, it would be proper for them to

assume the hazards thereof. But they are here not

claiming any advantage from the contract, but, upon

the other hand, are waiving all rights thereunder, and

are simply asking that the defendant return to them



Arthur H. Lamborn and John G. Richards. 69

wliat he has received. I like better the view that

fraud vitiates a contract, and that if, promptly upon

discovery, the deceived party disaffirms an executory

contract, a court of equity will, without inquiry into

the extent of his probable or possible injury, afford

him proper relief, by cancelling the invalid instru-

ment and requiring the return of that part of the

consideration, if any, which has been paid. It should

be added that there is no room for the suspicion that

the plaintiffs are seeking to be relieved from their

bargain because of a change of conditions unfavor-

ably affecting the value of the property. At the time

the contract was negotiated, it was hoped that a rail-

road would be built, and that is now an accomplished

fact. By reason of the construction of the railroad,

and because of other conditions, real estate values in

the community have been stimulated, and not de-

pressed, and it is conclusively shoA\Ti that the prop-

erty is now worth largely in excess of what it was

worth at the time the contract was executed.

There remains for consideration the question

whether or not the plaintiffs have come into court

with clean hands. So far as Lamborn is concerned,

there is no substantial evidence of a disposition on

his part to deal dishonestly with the other two par-

ties to the contract. It is not entirely clear just

what he conceived Richards' relation to the defend-

ant to be, or just what the understanding between

him and Richards was as to the commission which

the latter was to receive. His own testimony, when
considered in connection with other phases of the

record, suggests the suspicion that he was willing
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that the defendant should act upon the assumption

that he and Richards were co-operating together for

their mutual interests, and that he, Lamborn, was

standing alone, whereas, as a matter of fact, it was

understood between Lamborn and Richards that they

were co-operating together, and were mutually to

share in the commission wliich King supposed he was

paying to Richards alone. But it is not thought that

the evidence in this respect is sufficient to warrant a

finding of deceit upon his part, or of conduct which

should debar him from obtaining relief at the hands

of a court of equity. As to Richards, however, the

case is materially different, and were he alone asking

rescission I should be strongly inclined to dismiss the

bill, upon the ground that he is to such an extent im-

plicated in efforts to deceive in connection with the

sale of the property that his prayer for equitable

relief should be denied. In the first place, it was at

his suggestion that the original contract between

himself and King was put into such form as to en-

able hun to deceive those whom he intended to induce

to purchase the property. Moreover, while he was

in New York negotiating with Lamborn, under the

latter 's direction he sent a telegram to King propos-

ing certain terms of purchase, but as soon as he could

get awa}^ from Lamborn he secretly telegraphed to

King what answer to make to the first telegram.

And again, in connection with the execution of the

contract, he made certain pretenses of pajnnent in

the presence of Lamborn, which his sworn testimony

does not very satisfactorily explain. Upon the

whole, the record leaves no room for doubt that, to
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accomplish his ends, Richards was willing to deceive,

and I am satisfied that he did not act mth entire

candor towards his associates, but secretly pretended

to be co-operating confidentially first with the one

and then with the other, thus leading King and Lam-

born each to believe that he was receiving the exclu-

sive benefit of his services. Apparently, however, it

is impossible to deny relief to Eichards mthout

doing injustice to Lamborn or to King. To grant

relief to Lamborn and to deny it to Richards would

leave the status of the property in an anomalous con-

dition, probably to the injury of the defendant; and

to deny relief to both of the plaintiffs because of the

misconduct of Richards would, in effect, be to hold

Lamborn responsible for that for which he was in no

wise to blame. It is therefore thought that a decree

should be granted substantially in compliance with

the prayer of the bill, and it will be so ordered.

[Endorsed] : Filed July 15, 1910. A. L. Richard-

son, Clerk.

JOURNAL ENTRY.
At a stated term of the Circuit Court of the United

States for the District of Idaho, held at Boise,

Idaho, on Friday the 15th day of July, 1910.

Present, Hon. FRANK S. DIETRICH, Judge.

No. 131—Southern Division.

ARTHUR H. LAMBORN and JOHN O. RICH-
ARDS

vs.

HARRY G. KING and MARIA J. KING, His

Wife.
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[Order Re Decree.]

On this day was annoimced the decision of the

Court in this cause heretofore argued and submitted,

which decision is in writing and on file herein and is

to the effect, and it is ordered that a decree be granted

in favor of plaintiffs and against defendants as de-

manded in the prayer of the Bill of Complaint in said

cause.

In the Circuit Court of the United States for the

District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Decree.

This cause came on to be heard at this term and

was argued by counsel ; and thereupon, upon consid-

eration thereof

:

IT IS ORDERED, ADJUDGED AND DE-
CREED, that the contract of sale and notes referred

to, and set forth in the bill, be and hereby are can-

celled, rescinded and declared utterly void and of no

effect, and the said defendants, Harry G. King and

Maria J. King, and each of them, are hereby re-

strained and enjoined from setting up or claiming

any rights thereunder; and,

IT IS FURTHER ORDERED, ADJUDGED
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AND DECREED, by the Court that the said Harry

G. King is held liable for, and he is required to pay

to the complainants, Arthur H. Lambom and John

G. Richards, the whole amount of money heretofore

paid to him on account of said contract, to wit:

$6,000, paid July 20, 1908; and $15,000, paid Janu-

ary 1st, 1909, with interest thereon from June 8th,

1909, at the rate of seven (7%) per cent per anniun,

making a total aggregate of Twenty-two Thousand

and Eight Hundred ($22,800) Dollars; and,

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED, by the Court, that the said de-

fendants Harry G. King and Maria J. King, surren-

der and deliver up for cancellation the said contract

of sale ; and,

IT IS FURTHER ORDERED, ADJUDGED
\ND DECREED, that the said defendants, Harry

X. King and Maria J. King surrender and deliver

p for cancellation the said notes, to wit : Two notes,

^ch executed by the plaintiff, John G. Richards, on

I about the 30th day of July, 1908, each for Seven

undred and Fifty Dollars ($750.00) ; three notes,

^h executed by the said complainant, John G. Rich-

es, on or about January 1st, 1909, each for the sum
o^Two Thousand and Five Hundred Dollars

(^500.00) ; four notes, each executed by the com-

pliant Arthur H. Lamborn on or about the 1st day

ofanuary, 1910, each for Two Thousand and Five

Hiilred Dollars ($2,500.00) ; and falling due on the

IsW of January, 1910; the 1st day of January,

19^the 1st day of January, 1912, and the 1st day
of iuary, 1913, respectively. And the said de-
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fendants, and each of them, are hereby restrained

and enjoined from setting up or claiming any rights

thereunder.

IT IS FURTHER ORDERED, ADJUDGED
AND DEGREED, by the Court that the complain-

ants have and recover their costs herein, in the sum

of Four Hundred and Three, and Thirty-five Hun-

dredths ($403.35) Dollars.

Done in open court this 29th day of August, 1910.

FRANK S. DIETRICH,
Judge.

The defendants are granted 60 days from date oi

this decree in which to present petition for rehear

ing.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed August 29, 1910. A. L. Ric-

ardson. Clerk.

[Testimony.]

In the Circuit Court of the United States of Avfr-

ica in and for the District of Idaho, SoutJrn

Division.

IN EQUITY—No. .

ARTHUR H. LAMBORN and JOHN G. R>H-

ARDS,
Plaintiff

vs.

HARRY G. KING and MARIA J. KIN His

Wife,

Defendf^-
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Examination of witnesses, beginning the 6th day

of November, 1909, at the office of Messrs. Clark &

Budge, in Pocatello, Idaho, before Daniel Hamer,

Special Examiner appointed by the Court to take the

testimony on behalf of the respective parties hereto,

under the 67th Rule of Equity, as amended, pursu-

ant to stipulation of the respective parties hereto.

Present: J. H. EICHARDS, Esq., Counsel for

Plaintiffs, and

Messrs. CLARK & BUDGE, Counsel fur

Defendants.

By request of parties, it is ordered that this tes-

timony be taken by question and answer.

[Testimony of Robert Forrester, for Plaintiffs.]

ROBERT EORRESTER, a witness produced on

behalf of the plaintiffs, being first duly sworn, de-

poses and says, in answer to interrogatories pro-

pounded to him by Mr. J. H. Richards, of counsel for

the plaintiffs, as follows

:

Question 1. State your name, age, residence and

occupation.

Answer. My name is Robert Forrester ; age, 45

;

residence. Salt Lake City, Utah; occupation, geolo-

gist and mining engineer.

Q. 2. How long have you been engaged in your

present occupation?

A. I have followed geology and mining engineer-

ing ever since I got out of school.

Q. 3. About how many years ago'?

A. About 24 years.

Q. 4. I wish you would state, briefly, what exper-
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(Testimony of Eobert Forrester.)

ience you have had in the lines of your profession, and

where ?

A. After getting through school, I spent two years

studying mining and mining methods and geology

throughout Great Britain; then came to the United

States and did the same in Pennsylvania, Missouri,

Kansas, Colorado, Utah, New Mexico, Montana, Id-

aho, Canada and Old Mexico.

Q. 5. State what particular experience you have

had as a geologist and engineer in coal mining.

A. I am at present geologist for the Utah Fuel

Company, the largest coal mining operators in Utah.

I am also Consulting Mining Engineer for the Denver

& Rio Grande Railroad system; and in the way of

opening up mines and putting them upon an operating

basis, I have opened the Dianiondville mine, in Wyom-
ing, the Home Coal Company's mine, Coalville, Utah.

That last mine was open, but I had to rearrange it and

take it from a losing proposition and put it on a pay-

ing basis. I opened the Sterling mine for the—or the

Morris mine ; it is for the Sterling Coal & Coke Com-

pany, in Utah. I have opened all of the mines

now operated by the Utah Fuel Company and the

Pleasant Valley Coal Company, five in number. I

have opened the Sunmiersct mine in Colorado, the

Perrins-Brick mine in Colorado, and have examined

the coal folds and made reports upon them, both geo-

logical and from a mining point of view, in the Rocky

Mountain region from Canada to as far as Esperanza,

in Old Mexico. So that the whole of my time has

been taken up with a geological study of the folds
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and the opcninj^ of mines and passing upon prop-

erties, either for a purchase or operation.

Q. 6. In your last answer when you speak of

mines—you used the word ''mines"—do you have

reference to eoal mines, or other mines ?

A. I have reference principally to coal mines, but

I have had a great deal of experience in the operation

of other kinds of mines, liut have not laid any stress

upon them.

Q. 7. i^.re you acqufiinted vdth the defendant in

this action, Harry G. King? A. Yes, sir.

Q. 8. When and w^here did you meet him ?

A. At Salmon City, Idaho.

Q. 9. When?
A. I left Salt Lake May Sth, 1909, so that I

reached Salmon Cit}" about the evening of the 10th,

and met ^Ir. King the same night.

Q. 10. What was your purpose in going to Sal-

mon City when you met Mr. King ?

A. To make a report upon the coal possibilities

for Mr. McCutcheon, who was building the Gilmore

& Pittsburgh Eailway from Armstead, Montana, to

Salmon City, Idaho.

Q. 11. What, if any, coal property did you exam-

ine? Did you examine the property claimed to be

owned by Mr. King at that time, near Salmon City ?

A. I examined what was known as the King mine,

which formerly went under the name of the Pollard.

Q. 12. Can you give a description of the land cov-

ered b}^ that mining property ?

A. The SE. i/4 and the SW. 14 of Section 1; the
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NE. % of the SE. U, the S. Vi of the SE. Yy and the

SE. 14 of the SW. 14 of Section 2, in Township 21

N'orth, of Range 21 East,—of the Boise Meridian, I

believe it is.

Q. 13. AYho, if anyone, directed you where to go

when you were in Salmon City, for the purpose of ex-

amining the property you have just described ?

A. Mr. King furnished a man—I believe his name
is Frank Miller. He was actiiig as Foreman at the

King mine. He met me at the hotel the following

morning and had a saddle-horse for me and one for

himself, and we rode up the Sahnnn River, upon the

East bank, and afterwards went up to the King prop-

erty in the afternoon.

Q. 14. I wish you would describe this King prop-

erty, from a topogi'aphical standpoint, as nearly as

you can?

A. The King property upon the East end comes

close to Salmon City ; that is, the Brooklyn portion of

Salmon City.

Q. 15. That is an addition to Salmon ?

A. I believe so. The Brooklyn portion is situated

upon the west side of the Salmon River, while Sal-

mon City proper is on the east side. The ]3roperty

then extends west an extreme distance of a mile and

three-quai'ters, crossing the Middle Fork of Jessie

Creek. The mine is located upon the SE. 1/4 of the

SW. 1/4 of Section 2, and the main entr}^ runs prac-

tically south, a distance of about 600 feet; so that the

mouth of the mine in a straight line is a little over
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one mile and a half west of the nearest point on the

'Salmon River.

Q. 16. Please describe the openings that you

found upon this property.

A. The opening consists of a main entry, the

mouth of which has been described as falling upon

the SE. 14 of the SW. % of Section 2 ; it extends in

a faenQTRl southerly direction a distance of about 600

feet, to the face, which is within about 25 feet of the

south line of Section 2, and about 300 feet west of the

south quarter corner of Section 2. At a point about

100 feet from, the mouth of the mine the old Pollard

workings commence. The extrem.e end of them are

about 50 feet north of the face of the main entry,

and roughl}^ extracted the carbonaceous material for

about 50 feet above the main entry. This main en-

try, on account of it having been caved, has been re-

opened along the lower side of the Pollard workings,

and when the inner room of the Pollard workings

was reached a room (No. 1) was started off on a slant

of about 25 degrees to the right of the main entry,

and has been advanced a distance of about 50 feet.

The face of Room No. 1 and the face of the entry

were the only places available for the extraction of

this carbonaceous material.

Q. 17. Describe what those—the faces—showed,

in relation to the quantity of coal and waste material ?

Mr. CLARK.—That is -objected to as incompetent

and immaterial, and for the reason that these work-

ings are not shown to have been in the same condition

that they were in at the time the contract in this case
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was entered into.

Mr. RICHARDS.—We expect, in the further tak-

ing of the testimony of other Avitnesses, to show this

condition.

Answer. The section exposed at the face of Room
No. 1 is as follows, reading from the roof downwards

:

Shale, 1 foot 3 inches exposed

;

Soft arenaceons shale, 10 inches;

Coal— (which allow me to explain, has been used

here as a simplification, which further forward in

my report I call attention to the fact that I called the

carbonaceous material, or bone coal, which it really

was, coal, in the report ; so that, although it is named

coal, it is not coal, but really a bone coal)—^Coal, 8

inches

;

Soft shale, 1 inch

;

'Goal, 6 inches;

Soft arenaceous shale, 1% inches

;

Coal, 4% inches;

Soft arenaceous shale, half an inch;

Coal, 4 inches

;

Soft arenaceous shale, 1 inch

;

Coal, 21/2 inches

;

Soft arenaceous shale, 7 inches

;

Coal, 9 inches

;

Coal, 1% inches;

Coal, 6 inches;

Soft arenaceous shale, 4^/2 inches

;

Coal, 7 inches;

Soft arenaceous shale, 5% inches

;

Coal, 6 inches;

I
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Hard carbonaceous shale, 31/. inches

;

Fire clay, 6 inches

;

Arenaceous sulphur shale, 4 inches

;

Sandstone, 7 inches exposed.

Which the sandstone forms the floor of the vein or

bed.

The section at the face of the main entry, reading

from the top downwards

:

Shale, 1 foot 3 inches exposed;

Black carbonaceous shale, 3 inches

;

Goal, 6 inches

;

Soft arenaceous shale, 1 inch

;

Coal, 7 inches

;

Soft arenaceous shale, 1% inches;

Black carbonaceous shale, 3 inches;

Goal, 3 inches

;

Soft arenaceous shale, % of an inch

;

Goal, 3 inches

;

Black carbonaceous shale, 8 inches

;

Coal, 21/2 inches;

Black carbonaceous shale, 5 inches

;

Coal, 3 inches

;

Black carbonaceous shale, 1 foot 4 inches

;

Sandstone fissile, 6 inches;

Goal, 7 inches;

Black carbonaceous shale, 2 inches;

Sandstone soft fissile, 31/2 inches;

Goal, 7 inches;

Black carbonaceous shale, 6 inches;—which forms

the floor of the bed at this point.

Mr. RICHARDS.—Q. 18. What percentage, if
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YOU can tell, of that face in each breast, was what
3'ou would call coal ?

Mr. CLAEK.—Ma^^'it be understood. Judge Rich-

ards, that the objection that I made a moment ago,

as to this testimon}^ being incompetent and imma-

terial, for the reason that it is not shown that this

mine was in the same condition that it was when the

contract set up in the petition is alleged to have been

made, may go to all this character of testimony;

Mr. RICHARDS.—That is stipulated.

(The Special Examiner thereupon repeated Ques-

tion 18.)

AVITNESS.—Well, there is no coal-

Mr. RICHARDS.—Well, that we will come to af-

terwards.

WITNESS. but bone coal and carbonaceous

material. If it is taken in that light, I can give it.

At the face of the room, 54 per cent was of this car-

bonaceous bone coal. At the face of the entry, 36 per

cent was this carbonaceous material, or bone coal.

Q. 19. What if any, change had taken place in

the quantity of what you call coal, in those entries,

during the last 50 feet run from the breast toward

the mountain ?

Answer. At the face of the room, the total thick-

ness of the bed was eight feet 5^/4 inches. Of that

there was 3 feet lO^/i inches of rock, and 4 feet 7

inches of this bone coal—called coal—making it 46

per cent rock and 54 per cent bone coal. At the

face of the entry, the total thickness of the vein was

8 feet 10^2 inches, of which 5 feet 8 inches was rock



Arthur H. Lamhorn and John G. Richards. 83

(Testimony of Eobert Forrester.)

and 3 feet 2i^ inches of it bone coal, making 64 per

cent rock and 36 per cent of bone coal, showing a

decrease of 18 per cent in the carbonaceous material

in a distance of 50 feet. However, this does not

show upon its face, without reference to these sec-

tions, the full meaning of this decrease in percentage,

because the beds of bone coal, at the face of the main

entry it became much thinner, and it became wider

separated from each other. So that it makes the face

of the main entry, in reality, absolutely w^orthless

from its carbonaceous content point of view\

Q. 20. What, if any, commercial value has this

material you call bone coal"?

A. It has none.

Q. 21. What, if any, statement did Mr. King

make to you while you were in Salmon City, relative

to the quantity of coal he had mined and marketed

from that property ?

Mr. CLARK.—Just a moment. That is objected

to as incompetent and immaterial. I think for the

present I will just let it go at that.

WITNESS.—As I have neglected to bring my
field-notes wdth me, I can only state that from mem-

ory, and if it serves me right he told me that they had

mined and sold 3,000 tons.

Mr. RICHARDS.—Q. 22. Did he state within

what time he had mined and sold 3,000 tons.

A. He spoke of the year.

Q. 23. Do you remember what year?

/\ . I took it to be immediately preceding my visit

;

it must have been, because he only came into posses-
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sioii of the property on February 26th, 1907.

Q. 24. From your examination of that property,

how much in your judgment of coal had been mined

therefrom, and why j^ou think so?

A. Well, taking the entire carbonaceous content

and the amount of area extracted in Pollard's time,

and in fact during the entire life of the mine, there

could not have been over 3,000 tons. Of course, the

material sold, which I saw some of it in a coal scuttle,

or rather, I didn't see the material sold, but some

that was in the bank which he was apparently using

there, I should say that there was a great deal of

slate in it, and if you include the weight of slate and

that, it is hard to tell what amount of coal was ex-

tracted.

Q. 25. From the calculations you have made of

the entire cubic contents of the coal vein, about how

many tons (including waste and coal) have been ex-

tracted, as shown by those workings ?

A. I haven't made any calculations as to the

amount of waste that is there, because I have shown

it in a percentage of the section, wherein the rock is

as high as 64 per cent.

Q. 26. From your examination of that j^roperty,

can you state whether or not it was possible to have

mined therefrom about 3,000 tons of coaH

A. Not in Mr. King's time; it was impossible to

do it, because that 3,000 tons includes all of the

operations of Pollard, who operated a larger part

of the mine before King came into possession. So

that King had only about 600 feet of an entry and
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about 50 feet of one room, which is about eight to

nine feet wide ; so that he could not possibly get out

3,000 tons in that area.

Q. 27. Have you any information or knowledge

as to what, if any, changes have taken place in those

underground workings, since about July, 1908, up to

the time you examined them"?

A. Well, all that I know is the condition of the

workings at the time I examined it. What it was

after that I could only see from the vein in following

it from the surface inwards.

Q. 28. You had no knowledge as to when any par-

ticular part of the work had been done ?

A. Oh, no. It w^as apparently following along

on the lower edge of the lower workings, because you

could see the old timbers and the old waste walls still

standing.

Q. 29. Did diJix of these two workings (the drift

or the main level) show any recent work when you

were there?

A. Just the main entry ; it showed that it had been

retimbered and cleaned up; and the Mine Forem p.'

also told me that it had been, when I asked him if

they had not been going through on the lower edge

of the old workings.

Q. 30. That is back towards the mouth?

A. Yes, sir, from the mouth into what I call Sta-

tion 105, which I would estimate would be about 350

feet from the mouth, it followed along the old work-

ings of Pollard; and from Station 105 a distance of

about 100 feet was the old entry of Pollard's, and
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the new work would be about 100—somewhere be-

tween 100 and 150 feet to the face of the entry, and

50 feet of Room No. 1, which is all that I could credit

to Mr. King's operations, from my examination of

the property.

Q. 31. What, if any, evidence was there of recent

work from the breast of either of these openings

back toward the mouth, other than what you have de-

scribed ?

A. They both showed evidence of having been

worked very recently. They showed evidence of be-

ing in operation, although there was no man in the

mine the day I was in there.

Q. 32. What is the distance from the mouth to

the breast of the main level, when you were there?

A. Practically 600 feet, in a rough way.

Q. 33. And the length of Room No. 1, where it

leaves the main level to the breast of that room ?

A. Approximately 50 feet.

Q. 34. From a commercial standpoint, what if any

value has any mined coal in that mine, as you ex-

amined it? A. None whatever.

Q. 35. Was your attention when you were there

called to an opening known as the Old Room ?

A. No, it was not. I was in every possible place

it was possible to get into, from one end of the mine

to the other.

[Certain Offers in Evidence.]

Mr. RICHARD8.—Plaintiffs now offer in evidence

Plate No. IV, Map of the King Coal Mine, showing

the underground workings, and it is agreed that a
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copy may be substituted for the original offered.

(S'aid map was thereupon marked Plaintiffs' Ex-

hibit "A," and a copy of the same is included in this

transcript.)

Mr. CLAEK.—I desire to have the same objection

that I made to the other testimony go to the admissi-

bility of this testimony, but no other objection.

Mr. RICHARDS.—Plaintiffs now offer Plate No.

V and Plate No. VI, with the privilege of substitut-

ing a copy for the ones offered.

(S'aid plates were thereupon marked Plaintiffs'

Exhibit '^B" and Plaintiffs' Exhibit ^'C," and copies

of the same are included in this transcript.

Mr. CLARK.—And the same objection is made by

counsel as before.

Mr. RICHARDS.—And plaintiffs also offer Plate

No. III.

(Said plate was thereupon marked Plaintiffs' Ex-

hibit "D," and a copy of the same is included in this

transcript.)

Mr. CLARK.—The same objection as before.

Mr. RICHARDS.—Q. 36. From whom did you

get the facts in relation to when Mr. King procured

this property, and when he had done the work there-

on, and when he had mined the coal therefrom ?

A. I got the date of his possession from the deeds,

which he showed me—all of the deeds and abstract

of title^—^showing the chain of title from its inception,

with the United States patent through until title

passed into the name of himself and wife, and such

papers had the indorsement of the County Recorder
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—the usual indorsement thereon—so that—well, they

were the original papers of title.

(The last question w^as thereupon repeated by the

S*pecial Examiner, at the request of Mr. Richards.)

Cross-examination .

WITNESS.—And the other data I got from Mr.

King himself.

(In answer to interrogatories propounded to him

by Mr. D. Worth Clark, of counsel for the defend-

ants, the witness deposes and says as follows :)

Q. 1. Mr. Forrester, are you acquainted with the

plaintiffs, Mr. Lamborn and Mr. Richards ?

A. Only having met Mr. King when I was up on

the visit there.

Q. 2. I said Mr. Lamborn and Mr. Richards.

A. Oh! No, sir, any further than having met

them onee, I believe. Mr. Lamborn, I think I met

him twice in Salt Lake City—at least, I took it to be

Mr. Lamborn.

Q. 3. When was it ycm met Mr. Lamborn ?

A. About two months ago, the first time, and

about three or four weeks ago the last time, I believe-

Q. 4. You have testified here as to this mine, re-

freshing your recollection from a report that you

have ? A. Yes, sir.

Q. 5. With your permission I should like to ex-

amine the whole report?

A. With pleasure. (Handing same to Mr.

Clark.)

Q. 6. You were out there to examine this property

on the 10th day of May, 1909?
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A. I believe that was the first day I arrived there.

Q. 7. And how long were you engaged in the ex-

amination of this particular property %

A. I was about a long half day in the mine and

going up to it; I was all of a day in going all around

it—at least, three sides of it.

Q. 8. You were about half a day in this mine %

A. Yes; and the other data I was getting after

supper and during

—

Q. 9. But understand me, Mr. Forrester : The per-

sonal examination that you made in the mine was

made in half a day ? A. Yes, sir.

Q. 10. Now, you refer in your testimony to the

Pollard workings, do you ? A. Yes, sir.

Q. 11. Now, isn't it a fact that when you were

making this examination the Pollard workings were

caved in to such an extent that it was impossible for

you to make an examination of them ?

A. It was caved in, but they were exposed along

on the right hand side of those old rooms which are

shown on the map.

Q. 12. Isn 't it a fact that it was so caved in that

the extent or character of the workings could not be

ascertained by you, except in a general way ?

A. That's all.

Q. 13. Then, in making this map, which shows

the excavation and which you have marked as the

Pollard old workings, how can you say that the old

workings are as represented on this map ?

A. I was given a map of the old workings.

Q. 14. Who gave you that map %
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A. Mr. Miller.

Q. 15. And you assumed from that map that the

Pollard old workings were as you have drawn them

here on this map ?

A. Yes, sir, because I found all the rest of the

survey to cheek up.

Q. 16. In other words then, this map (so far as

the old workings are concerned) was drawn from the

map furnished you by Mr. Miller ?

A. Certainly, yes, sir.

Q. 17. Then it was not drawn from information

which you obtained by a personal inspection of this

mine ?

A. I said that I was furnished this map, and

checked it up in different places, and found it essen-

tially correct, and I accepted it as such for the other

parts of it.

Q. 18. Well, let me understand you, Mr. For-

rester: You were not able to get into these Pollard

old workings at all, were you ? A. No, sir.

Q. 19. Therefore it was impossible for you, from

your own personal observation, to say what the char-

acter or extent of those workings are or were ?

A. Only from the maps furnished me, sir.

Q. 20. Then, as a matter of fact, 3'uur entire infor-

mation was obtained as to this particular part of this

mine from the old map ?

A. That is, the upper edge of the old workings,

you mean ?

Q. 21. Yes. A. Yes, sir.

Q. 22. Now, just what personal observations and
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measurements did you make?

A. I commenced at the mouth of the mine, fol-

lowed the coal in all its variability clear through from

the main entry to its face, from the intersection of

the main entry and Eoom No. 1, watched all its faces,

and on the upper side of the main entry, wherever

the coal was exposed it w^as examined by me, and the

report is the findings.

Q. 23. Now, you say you made this examination

at the request of Mr. McCutcheon % A. Yes, sir.

Q. 24. And in making this examination of the

King mine, you made that in connection with the ex-

amination of several other mines in that vicinity %

A. There were no other mines in the vicinity.

Q. 25. Prospects, then? A. Properties.

Q. 26. Well, properties—and also some mines in

Montana ?

A. There was the Blair, a mine which I was pass-

ing. I had not any request from Mr. McCutcheon

to pass upon it, but finding that there was no value

in the Salmon City coals, I took the time to examine

the Blair mine, and gave him a report upon that, too,

as it was upon the line of his road.

Q. 27. Now, just what is the geological formation

of what you call "bone coal"?

A. It can be any formation, from the earliest to

the latest.

Q. 28. Well, of what is "bone coal
'

' composed ?

A. It is composed of carbonaceous material, mixed

with a large quantity of foreign, non-carbonaceous

material.
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Q. 29. To what do you refer when you say "car-

bonaceous material"?

A. It is either fixed carbon, or a combination of

fixed carbon and hydro-carbons combined.

Q. 30. Just what is the difference between "bone

coal" and commercial coal?

A. The one has too much ash to render it valu-

able as a fuel ; whereas the other is a good fuel.

Q. 31. What do you mean when .you refer to the

ash?

A. The uncombustible material—not coal.

Q. 32. Then it might be slate, or rock ?

A. Well, slate and rock are sometimes

—

Q. 33. —the same? A. —the same.

Q. 34. Well, it might be slate, or rock, or other ma-

terial that would not burn?

A. Yes. Rock is slate, and slate is rock.

,Q. 35. So the only difference between "bone coal"

and commercial coal is that "bone coal" has more of

this uncombustible material in it than commercial

coal ?

A. It has so much of it that the per cent available

for use as a fuel

—

Q. 36. Will you answer m}^ question, Mr. For-

rester? Is that the only difference between "bone

coal" and commercial coal, that "bone coal" has

more uncombustible material in it than commercial

coal?

A. Yes, sir—to the extent of rendering it unfit

for fuel.

Q. 37. Now, are you familiar with the coal mines
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of Rock Springs ? A. Yes, sir.

Q. 38. You have made an examination of those

mines, and know the character of coal that is pro-

duced there? A. Yes, sir.

Q. 39. Now, will you say as a geologist of your ex-

perience that coal in the mine of Mr. King is of

similar character as the coal in the mines at Rock

Springs, with the exception that the coal mine about

which you are testifying now has more uncombustible

material in it than the Rock Springs coal?

A. The Rock Springs coal has 1.44 per cent ash.

The average of all the carbonaceous layers in the

King mine is 25.22 per cent ash.

Q. 40. Now, then, you have answered the question

in your own way ; now answer it in mine, and answer

the question that I asked you. Will you read the

question ?

A. Well, I understand that I have answered it

just as I understood you wished me to answer it.

Mr. CLARK.—Well, now, will you repeat the

question to the witness?

(The Special Examiner thereupon repeated ques-

tion No. 39.)

WITNESS.—No. The coal in the Rock Springs

mines is a good, clean coal. The so-called coal in the

King mine is not coal, if you mean a carbonaceous

material that is combustible. If you separate the two,

if it was possible, you would get the same result from

the same quantity of fixed carbon and volatile mat-

ter, providing the King carbonaceous material car-

ried as much free hydrogen as Rock Springs does.
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Q. 41. You did not make an examination of the

coal for the purpose of ascertaining whether it con-

tained as much free Hydrogen as the Rock Springs

coal? A. Yes, I did.

Q. 42. Well, did it?

A. No, sir, it did not.

Q. 43. Well, what was the difference.

A. The difference is, the calorific power of the

King coal is 3826 calories, and the Rock Springs coal

is 6118 calories.

Q. 44. Where did you obtain the coal that you

used as the basis of this estimation of the amount of

ash that was contained in the King coal ?

A. From samples taken by myself in the King

mine.

Q. 45. Now, how much did you take out with you ?

How much coal did you take out with you—how

many pounds ?

A. The average sample in Room No. 1 would

average about 2—between 2 and 3 pounds; the

average sample of the top two layers in Room No. 1

was about the same amount ; the average of the whole

bed below the two top laj^ers in Room 1 was about the

same amount ; and the average of the entire carbon-

aceous section, the upper face of the main entry, was

about the same amount.

Q. 46. Where did you make this chemical analy-

sis of it ? A. In Salt Lake City.

Q. 47. And was anyone with you when you se-

lected these samples?

A. Yes, sir—Mr. Miller.



Arthur H. Lamhorn and John G. Richards. 95

(Testimony of Robert Forrester.)

Q. 48. Mr. Miller? A. Yes, sir.

Q. 49. He was the superintendent of the mine ?

A. I understand so.

Q. 50. Now, where, with reference to the plat of

the face of these workings that you have, did you take

the first sample?

A. In the upper right-hand corner, at the face of

Room No. 1.

Q. 51. Where did you take the other samples?

A. About the center of the face of the main entry.

Q. 52. At any other places ?

A. No—those two places.

Q. 53. Then, you took the samples in the extreme

end of the levels—of the lower level, and in Room
No. 1? A. Yes, sir.

Q. 54. And those are the samples from which you

have testified here as to the amount of ash there is in

this coal? A. Yes, sir.

Q. 55. Now, referring to Plat V, for instance;

that plate shows the face of the tunnel, does it ?

A. The face of Room No. 1.

Q'. 56. Is this a vertical section ?

A. Yes, sir.

Q. 57. Now, just indicate on this vertical section

at what places—from what places these samples were

taken ?

A. The sample was the average of each vein, or

each layer of carbonaceous material, excluding the in-

terstratified layers of shale or sandstone, from roof

to floor. The average of the two top layers in Room
No. 1 was the average of the 8-inch layer, separated
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by one inch of soft shale and the 6-inch hiyer be-

neath it, excluding the shale parting. The average

of the whole bed below, the two top layers there—the

average of all the coaly layers from below the two

top layers, exposed in the entire section, excluding

all the interstratified layers of shale or sandstone.

Q. 58. Did you have with you in the mine a scale

or balance ?

A. No, sir ; I had no need for one.

Q. 59. Well, perhaps that is a matter of opinion.

Now, did you take an equal amount from each of

these stratas of coal ?

A. No. I took and cleaned off the face of the

coal for about six inches, and then took a channel of

the same depth through each of the layers.

Q. 60. Did you measure the channel, to see if it

was the same depth ?

A. No ; I didn't need to do it.

Q. 61. Why did you not need to do it ?

A. Because I have eyes to see.

Q. 62. That is, you guessed at it, in other words ?

A. Well, you can call it that way. It is not

merely a guess. With a long practice in that sort of

work one does not need to do these things, and never

does it.

Q. 63. Well, perhaps I was a little unfortunate

in the use of the word ; but you used your own judg-

ment as to whether or not you got an equal amount

from each layer? A. Yes, sir.

Q. 64. And about how much did you take from

each layer ?
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A. I couldn't tell you how much in weight. It

was all put into one sack, and in all there was about

two pounds and' a half.

Q. 65. And taking the vertical section shown at

Plate VI, you made the examination of the workings

there in the same way that you did at Plate V ?

A. Yes, with only this difference : that I took only

one sample of the carbonaceous material at the face

of the entry, whereas I took three samples in the face

of Room No. 1.

Q. QQ. You say you took only one sample at the

face of the entry % A. Yes, sir.

Q. 67. From which layer did you take that f

A. I took that from all the layers of carbonaceous

material, excluding all the interstratified bands of

shale or sandstone.

Q. 68. Well, how did you do that?

A. Just in the same manner in which I took it in

Room No. 1, which has just been explained.

Q. 69. Well, in order to take an average sample

from all of the layers, it would be necessary for you

to take more than one sample, wouldn't it?

A. No, sir.

Q. 70. Well, how did you do that, by taking only

one sample?

A. By cutting a channel through each layer, of

the same width throughout, mixing them and grind-

ing them all up together, and quartering down to the

amount necessary for a sample.

Q. 71. Well, did you cut the channel through the

material that was not carbonaceous material just the

same?
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A. Ko, sir, I did not need to do that ; I excluded

all those.

Q. 72. Well, then,' you really cut a piece out of

each layer as you went down, didn't you?

A. Each laj^er of carbonaceous material, yes, sir

;

that is what I have said.

Q. 73. Well, you may have said so, but it was not

clear to me. Now, you say that this coal is not com-

mercial coal ? A. Not of commercial value.

Q. 74. What do you mean by that ?

A. That it has not heat enough in it to be valuable

for commercial purposes and that can be sold in com-

petition with coals of—with the ordinary coals.

Q. 75. That is, the coal as shown by the samples

that you took ?

A. By the samples of the coal and the evidence

in the bed.

Q. 76. You examined this mine with the particu-

lar object in view of ascertaining whether or not it

was a mine that could be successfully used in the

operation of railroads, didn't you?

A. For the supply of fuel for the railroad and

for the supply of the trade along the line of the rail-

road.

Q. 77. And in your report you called attention

particularly to the fact that it could not be success-

fully used to burn in locomotive engines?

A. Yes, sir.

Q. 78. And you make no reference to the fact

that it is not valuable for other purposes?

A. I said it was absolutely without value, which
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covered everything that could come in.

Q. 79. When was it that you first knew that you

would be used as a witness in this case ?

A. The first time Mr.— Lamborn, isn't \i%

Q. 80. Lamborn.

A. —Lamborn came, he said he might want me
to give my testimony; but it was not finally closed

until I received word from his attorney, asking me if

I could come.

Q. 81. Was Mr. Lamborn present when you made

this examination of this mine? A. No, sir.

Q. 82. Do you know whether he knew of the ex-

amination being made or not?

A. No, I don't.

Q. 83. Do you know how he knew that jo\x had

made an examination of it?

A. No; I don't know anything about that.

In answer to the redirect interrogatories pro-

pounded to him by Mr. J. H. Richards, of counsel

for the plaintiffs, the witness deposes and says as fol-

lows:

Q. 1. Is this vein a horizontal or a dipping vein?

A. It is dipping at an angle of about 15 degrees.

I could give it exactly if I had my working notes.

Q. 2. If you extended the workings of this prop-

erty, as shown from your examination, what extent

of coal is there possible, in your judgment ?

A. Well, I have all along said there was no coal.

Q. 3. Well, what extent of vein matter would

there be, to extend these workings in the way they

are going?
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A. Twenty-five feet farther would take them to

the extreme boundary of the propert}^ on the south.

Q. 4. Then what is the condition of the property,

as to whether or not it is substantially exhausted

already or not ?

A. Well, there is very little left, only to raise ; to

go to a depth the water would be a very serious

problem, if not a prohibitive problem.

Q. 5. What is the difference in expense in mining

the coal? What would be the expense, or what

would the coal cost, in the condition in which you

found it?

A. Well, picking out what' carbonaceous material

there was, it would cost not less than $6.00 per ton.

Q. 6. That would be due to the fact of the neces-

sary sorting? A. Yes, sir.

Q. 7. What, if any, value has this coal as you

found it, to use in the ordinary uses made of it other

than in locomotives?

A. I don't think it has any value, because wood

would be very much superior for fuel, even in that

country.

In answer to the recross-interrogatories pro-

pounded to him by Mr. D. Worth Olark, of counsel

for the plaintiffs, the witness deposes and says as

follows

:

Q. 1. Well, in estimating the cost of mining this

coal, you estimated it in view of the condition of the

mine as it was when you saw it ?

A. As it would be if it was opened up as ordinary

producing mines are. It could not be got below
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$6.00 per ton for that production.

Q. 2. Well, in tlie condition that the veins were

at the face of the tunnel, at the time you saw it ?

A. Yes, sir. Of course, I am not saying any-

thing as to the value of the material after it is gotten

out. It has no value, even after it is sorted out.

Q. 3. Well, that is your opinion ?

A. That is my opinion, sir.

Q. 4. You might change that opinion, if it should

he shown that it had been sold ?

A. No. I was shown that some had been sold,

according to Mr. King; but I expressed to him my
sympathy for the one who had to use it.

Q. 5. Still, if they were satisfied, that would not

be any reason why other people should not be, would

it?

A. Well, that is a matter entirely for their de-

cision.

By agreement of counsel it was stipulated that the

further taking of testimony should be continued

from this time, and from December 14th, 1909, until

Monday, December 20th, 1909, at ten o'clock A. M.
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[Examiner's Certificate to Testimony.]

United States of America, for the

District of Idaho,

Southern Division.

I, Daniel Hamer, Special Examiner, hereby certify

that the above witness, Robert Forrester, was by me

duly sworn to testify the truth, the whole truth, and

nothing but the truth ; that his testimony was reduced

to writing by myself ; that said testimony was taken

pursuant to an order of Court and stipulation of the

respective parties, at the office of Clark & Budge, at

Pocatello, Idaho, beginning on the 6th day of No-

vember, 1909; that the parties were present at the

taking of said testimony by their respective counsel,

as set forth ; and that I am not counsel or relative of

either party, or otherwise interested in the event of

this suit.

In testimony whereof, I have hereunto set my
hand this 19th day of November, 1900.

DANIEL HAMER,
Special Examiner.

[Endorsed] : Filed March 1, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States of America,

in and for the District of Idaho, Southern Di-

vision.

IN EQUITY—No. .

ARTHUE H. LA^IBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

By agreement of counsel heretofore made and en-

tered into, it was stipulated that the further taking

of testimony in this action should be and the same

was continued from December 20th, 1909, until Mon-

day, the 10th day of January, 1910, at ten o'clock A.

M., at the office of Messrs. Clark & Budge, in Poca-

tello, Idaho, before Daniel Hamer, Special Exam-

iner appointed by the Court to take the testimony on

behalf of the respective parties hereto, under the

67th Rule of Equity, as amended, pursuant to stipu-

lation of the respective parties hereto.

The further taking of testimony in this action

was resumed on Monday, the 10th day of January,

1910, at ten o'clock A. M., at the office of Messrs.

Clark & Budge, in Pocatello, Idaho, before Daniel
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Hamer, Special Examiner, pursuant to stipulation of

the respective parties hereto.

Present: J. H. RICHARDS, Esq., of Counsel for

Plaintiffs, and

Messrs. CLARK & BUDGE, Counsel for

the Defendants.

The following proceedings were thereupon had

:

[Testimony of John G. Richards, for Plaintiffs.]

JOHN G. RICHARDS, a witness produced on be-

half of the plaintiffs, being first duly sworn, testified

as follows, to wit

:

Direct Examination.

(By Mr. RICHARDS.)
Q. You may state your name.

A. John G. Richards.

Q. You are one of the plaintiffs in this case ?

A. Yes, sir.

Q. Where do you reside, Mr. Richards ?

A. Higgins, Texas.

Q. How long have you lived there *?

A. Well, for more than two years.

Q. You are a citizen of the State of Texas ?

A. Yes, sir.

Q. Are you acquainted with Mr. King, one of the

defendants in this case? A. I am.

Q. How long have you known him ?

A. I believe I first met Mr. King the spring of

1906.

Q. Where did you meet him %

A. At his place of business.

Q. Where is that? A. Salmon City, Idaho.
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Q. What was his business at that time ?

A. Banking.

Q. At Avhat place ?

A. The First National Bank, in Salmon.

Q. Have you known him intimatel}" since that

time? A. Yes, sir.

Q. How long did you remain in Salmon 'City at

the time jou first met Mr. King ?

A. AVell, I had iSalmon City as my chief stopping-

place while I was in the State. I left there about

the first of January the following year.

Q. Do you know Avhat, if any, official position

Mr. King occupied in reference to the bank you

spoke of? A. I believe as president.

Q. How often did you meet Mr. King while you

were in Salmon at that time ?

A. Well,—

Q. In a general way?

A. Daily, when I was in Salmon.

Q. Where would you meet him?

A. At his bank.

Q. How intimately were you acquainted with

him and associated with him, in social and other

ways, at that time?

A. Well, I regarded the bank as my chief loaf-

ing-place.

Q. Did you have many conferences with him, in

a general way, during that time? A. Daily.

Q. What seemed to be the standing of Mr. King

in that community?

A. A first-class citizen in every respect.



Arthur H. Lamborn and John G. Eichards. Ill

(Testimony of John G. Richards.)

Q. How long did that character of acquaintance,

or intimate relation, as you have given it, continue

between you and Mr. King?

A. Well, it continued up to January, of 1909.

Q. Did you have any occasion to do business at

his bank?

A. I did all my banking business at his bank.

Q, Can you state whether or not your relations

with him during those times were intimate, or other-

wise ?

A. Well, I should say most friendly. I con-

sidered Mr. King a confidential friend, talked inti-

mately in regard to mj^ own business matters, and he

talked freely about some of his business affairs.

Q. What effect did that relation- with him that

you have described have upon your confidence or

lack of confidence in Mr. King?

A. Well, I onl}^ had the very greatest of confi-

dence in Mr. King, both as a gentleman and as to his

business ability.

Q. When did you leave Salmon, after beinsr there

that first time ?

A. About the first of January, 1907.

Q. Did you become at all acquainted with the

coal lands in controversy at the time you were there?

A. The first year?

Q. The first year—yes?

A. No; I only knew the coal mines as I would

occasionally see a load of coal which Mr. Pollard

(who then owned the coal mine) might deliver in

town.
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Q, In what direction is this coal property situ-

ated from the town of Salmon?

A. Why, in a south'westerly direction.

Q. How far from the bank where Mr. King did

business, about?

A. Oh, it is—I don't think it is quite two miles

—about two miles.

Q. Connected by a wagon road, or tr^l, or how?

A. By a good wagon road.

Q. When did you first visit the mining property ?

A. I visited it in August, of 1907—the latter part

of August,—I might have been there the first day or

two in September—but the latter part of August.

Q. What was the occasion of your going to visit

the property at that time?

A. Well, I was in Salmon for a few days, and Mr.

King had previously informed me by letter that he

had made what he considered an excellent invest-

ment in a coal mine, and at the time of my visit into

Salmon he desired that I go up and look the proposi-

tion over with him and see what I thought of it.

Q. Did you go? A. I did.

Q. Who went with you? A. Mr. King.

Q. Describe just what you saw there in relation

to this coal property, when you and Mr. King visited

it?

A. Well, we went in what is now known as the

old Pollard workings, entered through a tunnel

which is run on the strike of the vein,

—

Q. How far did that tunnel run, as you saw it

at that time, on the strike of the vein?
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A. Well, we didn't go a great ways until the tun-

nel inclined upward at a very steep grade for moving

cars, even empty cars, and then it opened out into

rooms—that is, spaces; not exactly rooms, but

spaces from which the coal had been mined—and I

should say that we first went up about—oh, 200 feet,

or 250 feet, possibly.

Q. From the mouth of the tunnel?

A. Yes.

Q. Give a description of the vein, as nearly as

you can, as you saw it at that time?

A. Well, at the opening the vein is in broken

layers, or ribs of slate, clay, and disintegrated mate-

rial; and as we advanced it became more compact, or

not quite so broken up, and the carbonaceous mate-

rial began to show up more, and I think we got into

where the—at the time I visited the mine Mr. Pol-

lard was in the room; where he was, some distance

ahead, was quite a breast of carbonaceous material

—he called it coal.

Q. Just describe the appearance of that breast,

as near as you can.

A. Well, we went from the main entry up an in-

cline to Mr. Pollard, and where he was working and

all about him was this breast of, I should say five or

six feet, and

—

Q. You mean five to six feet thick, between

walls?

A. Well, to the break; they were breaking five

to six feet.

Q. Just give a description of the appearance then
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of that breast that they were breaking?

A. Well, I don't remember much about the speci-

fic appearance, any more than that the coal, by the

oil-lamps that they were using, seemed to be solid

between those walls.

Q. What do you mean by "walls"?

A. Well, the roof and the floor of the break—of

the opening.

Q. Was it in layers, or all in one solid mass ?

A. Well, it showed layers.

Q. Layers of what, apparently?

A. Layers of carbonaceous material—coal and

clay, sandy streaks—bone.

Q. Give us some general idea as to the width of

those layers?

A. Well, the carbonaceous material was, I be-

lieve,—the thickest I saw was about—oh, a foot; it

might have been a foot and a half; that would come

out as a portion of a layer. But that wasn't mate-

rial that—it wasn't good burning material; it was

good after being sorted; and the other layers were

bone—what we call "bone coal," and sand, and clay.

Q. What do you mean or understand by "bone

coal"?

A. Well, it is a coal mixed with ash material

—

sand—clay.

Q. From the appearance of that vein, as you saw

it that day, did it appear to be permanent, or other-

wise ?

A. Yes; it appeared to me that it was very per-

manent.
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Q. What, if any conversation did you have with

Mr. King that day, in relation to the coal property

and its development?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—We discussed the permanency of the

vein; and I remember that I was very strongly im-

pressed that I thought it was permanent.

Mr. CLARK.—Well, I object to the witness an-

swering this question in his own way.

Mr. RICHARDS.—Well, what I am asking you,

Mr. Richards, is the conversation between you and

Mr. King that day?

A. Well, we discussed the permanency of the

vein, and he desired to know if I didn't think it was

a good investment, and what I thought might be the

development of the mine—what might be done with

it in the way of selling it; if I didn't think it would

sell well. And to this I answered that by proper

development it might show up considerable of a

proposition; and he wished to know if I thought I

would be able to sell it, and to which I answered, if

this development was carried on, and it continued

to increase as it increased from the mouth of the

tunnel into the present workings, that it certainly

would sell, and that if it increased in value, and only

held its quantity, that it would sell easily and would

be a great proposition, if from no other than the

local standpoint.

Q. About how long did you remain around Sal-

mon at that time?
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A. Well, I was only there three or four days, I

believe.

Q. Where did you go from there?

A. From there I went to Denver.

Q. And did you receive communications from

time to time from Mr. King, while in Denver or in

that vicinity?

A. Yes, sir; I received communications almost

each month.

Q. In relation to the coal property?

A. The coal property was usually spoken of in

these communications.

Q. What other place did you stop at near Den-

ver? A. Golden.

Q. What was your purpose in going to Golden?

A. I was taking work in chemistry and geology

at the School of Mines.

Q. Did you write Mr. King letters while you were

there? A. Yes, sir.

Mr. RICHARDS.—Have you those letters, Mr.

Clark?

Mr. CLARK.—Well, Judge, I don't know. If you

can refer to any specific letter

—

Mr. RICHARDS.—Well, I can't give the dates.

If you wish to produce them at this time, we would

be glad to have you do so; but if not, all right.

Mr. CLARK.—Well, I will say to you frankly, we

have quite a number of letters.

Mr. RICHARDS.—I can't tell the dates; but they

were written from Golden.
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Mr. CLARK.—I will look them over at noon,

Judge.

Mr. RICHARDS.—But that is as near as I can

define the time.

Mr. CLARK.—Yes; I think we have many of the

letters he wrote.

Mr. RICHARDS.—Q. You say that while you

were there you received letters from Mr. King?

A. Yes, sir.

Q. Paper shown witness. You may state what

that is, Mr. Richards?

A. That is a letter from Mr. King.

Q. Just give the date.

A. Dated October 30th, 1907.

Q. To whom addressed?

A. "Friend Dick."

Q. To whom had that reference?

A. Myself.

Q. By whom is the letter signed?

A. H. G. King.

Q. Are you acquainted with Mr. King's hand-

writing? A. Yes, sir.

Q. Is that his signature? A. It is.

(Mr. Richards submitted said letter to Mr. Clark.)

Mr. RICHARDS.—I think it might be well—I will

not offer the whole letter, but simply those portions

which relate to the coal property, so that it will not

encumber the record.

(Mr. Clark examined said letter.)

Mr. CLARK.—Did you offer this letter in evi-

dence?
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Mr. RICHARDS.—I have not. I just wanted you

to see it, so that 3^ou could frame your objection.

Here is one, also, which I will offer later.

(Mr. Richards submitted said last mentioned let-

ter to Mr. Clark, who examined the same.)

Mr. RICHARDS.—We now offer in evidence the

letter just described by the witness, and particularly

that portion reading as follows:

*'The coal business is a bonanza and I am more

than satisfied that the thing to do is to hold it for a

while '
'

—

Mr. RICHARDS.—I don't know what that word

is—ma}' be you can tell me 1

WITNESS.—"and"
Mr. RICHARDS. "and December 1st I will

have deed to the whole thing then there will be no

hurry in handling it as I feel sure that a R R would

make it worth $250,000.00 and it cannot depreciate as

a local proposition without a R R. I have delivered

since September 1st in town 450,000 lbs. of coal and

no cold weather yet. I have pushed the tunnel lOO

feet further and the coal is 25% better, and holds its

thickness.

"You can send me the $1,000.00 & I will send you

note for same, this will help out as I had nearly all

the balance, and when you think the time is ripe we

can talk up a deal and I will have the mine in such

shape as to show it to best advantage as I am not

stoping but getting plenty of coal by pushing the

tunnol which is only developing the mine. I could

have sold the mine the other dav for $50,000 but I am
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sure it will be just as easy in the Spring to get

$100,000, as it will now^ pay good interest on that

amount. I am so anxious to get it in my name then

we will be in proper shape to do what may be best.
'

'

Mr. RICHARDS.—I ask that this be marked

Plaintifes' Exhibit "E."

(Said letter WAas marked as requested.)

Mr. CLARiK.—The letter as a whole is objected to

as incompetent and immaterial, and the particular

portions read by Judge Richards into the record are

also objected to as incompetent and immaterial.

Mr. RICHARDS.—Q. (Paper sho\^^ witness.)

You may state what that is.

A. A letter from Mr. King.

Q. Give the date 1 A. December 19th, 1907.

Q. To whom addressed? A. "Friend Dick."

Q. To whom does that refer % A. Myself.

Q. By whom signed ? A. H. G. King.

Q. Is that Mr. King's signature?

A. It is.

Mr. RICHARDS.—We offer in evidence the letter

just described by the witness, and particularly that

portion which reads as follows

:

"Say Dick the coal mine is a Trump have delivered

over 500 tons already at 6.00 and Miller is opening

her up in fine shape, you w^ould not know it now

—

have a Big Tunnel use a Mule on the cars 3 ft. Track

16 lb. rails Large Blacksmith Shop, office, new—

"

Mr. RICHARDS.—What are those two words?

WITNESS. "new sheets and screens."

Mr. RICHARDS. "new sheets and screens,
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our own way scales and everything up to date the

outlay cost about 2000.00 but it was money well spent.

McQuarrie thinks it worth 14 Million."

Mr. H. G. KING.—Judge, that is W. F. McQnar-

rie—that McQxiarrie thinks it is
—'

' McQiiarrie thinks

it is worth 14 Million, and the people here seem to

think the same thing now. The R E surveyors are

f'ross-sectioning.
'

'

Mr. RICHARDS.—I would ask that this be

marked Plaintiffs' Exhibit "F."

(Said letter was marked as requested.)

Mr. CLARK.—^^The letter as a w^hole is objected

to as incompetent and inmiaterial, and the particular

parts read into the record are also objected to as in-

competent and immaterial, and not within the issues

in this case, and not tending to prove any of the is-

sues.

Mr. RICHARDS.—Q. When did you again meet

Mr. King 1 A. About the last of June, 1908.

Q. Where did you meet him '?

A. In Salmon City. I beg pardon. Judge—this

w^as after my being in Golden?

Q. Yes. What, if anything, was then said be-

tween you and Mr. King in relation to this coal prop-

erty?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—Well, I had come from New York

to close the deal for the coal property.

Mr. RIGHARDS.—Q. Where did you go from

Colorada, before coming to Salmon?
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A. I had gone to my ranch in Texas, near Higgins.

Q. And from there where did you go ?

A. I left the ranch about the latter part of

—

Q. Just a moment, just to save time. What I

Vv^ant to get at is, you said you had been to New York.

I want to know if you went from Colorado to New
York—just to save a multitude of questions.

A. No; I went to the ranch, and then to Cincin-

nati.

Q. While you were in Cincinnati did you receive

any communication from Mr. King?

A. Yes, I did.

Q. In what form was that ?

A. This letter w^as not addressed to Cincinnati,

but to a suburban town of Cincinnati, if that makes

any difference,

Q. It was in the form of a letter, was it ?

A. In the form of a letter.

Q. Have you that letter?

A. No, I haven't.

Q. What became of it?

A. It was destroyed with the^—or, rather, disap-

peared with other letters and clothing in a grip which

was stolen from me.

Q. Have you made any effort to recover that grip

with these letters? A. I did all I could.

Q. Have you been able to get any trace of it, or of

these letters ? A. No, sir.

Q. This letter you mention was in that grip when

it was lost ? A. Yes, sir.

Q. Is it possible for you to procure that letter, or
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a copy of it ? A. No, sir.

Q. You may state' what that letter contained, in

reference to this coal property %

Mr. CLAEK,—That is objected to as incompetent

and immaterial.

WITNESS.—It was in answ^er to a letter I had

written him, asking Mr. King to specify the improve-

ments he had made at the mine and the condition it

showed to be in at the time he wrote this.

Mr. RICHARDS.—Mr. Clark, can you produce

the letter?

Mr. CLARK.—Q. Where did you write that let-

ter from, Mr. Richards ?

A. I think it was Bethel, Ohio, although I might

. have written it at the hotel in Cincinnati ; and I had

also wa^itten a letter ]Drevious to that.

Mr. RICHARDS.—Have you any such letter, Mr.

Clark?

Mr. CLARK.—I don't find any here, Judge.

WITNESS.—There was also one written from

Winfield, Kansas.

Mr. CLARK.—I have one from Winfield, Kansas.

Mr. RICHARDS.—Q. Mr. Richards, is the letter

you say was lost the repl}" to the one you wrote from

Winfield, Kansas?

A. Well, it was in reply to the one I had written

for this information.

Q. You are not positive just from what point you

wrote that to Mr. King?

A. Well, I think I wrote one from Winfield, and

I also might have written one from Ohio.
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Q. Well, you may state in detail what that letter

contained, as near as you can recall it ?

. A. That the tunnel was looking up in good shape

;

that is, the coal breast was continuous, and a better

grade of coal, and they had made surface improve-

ments, in the way of bends, screens, scales, office, and

had put in tracks, and had supplied about 2,000 tons

of coal.

Q. To whom?
A. To the people in Salmon.

Q. Is that all as you recall that the letter stated

about the coal ? A. That is all I recall now.

Q. Was anything stated by Mr. King to you at

these times as to what he considered the property

worth, or what he would sell it for ?

Mr. CLARK.—^^That is objected to as incompetent

and immaterial.

WITNESS.—He had made the assertion that he

would have to get $50,000.00 out of the proposition,

but that he expected it would be worth $100,000.00.

Q. Now, when and where did you have a conver-

sation with Mr. King in reference to the value of this

property, or what he would be willing to dispose of it

for'?

A. We discussed the value in making a deal on

the proposition, on the way back to Salmon from the

mine.

Q. At the time you have mentioned heretofore ?

A. The time that I was there in 1907.

Q. Now, what did he say in relation to the value,

and the price for wliich he would be willing to dis-
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pose of it?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—Well, he wanted to know for how

much I could sell it, and I told him on a proposition

like that, that it would depend upon what amount it

would pay interest on ; that he could figure on a six

per cent basis, and probably sell it for that amount,

and even more.

Mr. RICHARDS.—Q. Now, just give us all that

was said, as near as you can recall it ?

A. He wanted to know what my charges would be

for making a sale of that mine, and I told him that

I would handle it for $25,000.00, and after—about

the next day or two, or before I left town for Denver,

he was discussing the success of his bank investment

there, and said that it would pay him about twenty

per cent on the investment ; and we discussed then the

money that he might get from this sale of the coal

mine, putting it in the banking channels, and possibly

real estate transactions, that he could make more out

of it than if he held the mine ; and finally he said that

if I could turn the deal for $75,000.00 that he would

carry my portion of the commission.

Q. When you speak of the charge that you said

you would make of $25,000.00, was that the commis-

sion to which you refer ? A. Yes, sir.

Q. Well, what if anything was determined upon

at that time ?

A. Well, about the way we left the proposition

was, that development was to be carried on in the
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proper manner, and if the mine showed an increase

and the people showed an inclination to use the pro-

duct, that I was to have the 'business of selling it.

Q. Did you agree to undertake to dispose of the

property at that time or not?

Mr. CLARK.—That is objected to as incompetent

and immaterial, and not the best evidence.

WITNESS.—Yes; I agreed to this extent; that if

the development increased and the property was

making good, that I would like to dispose of it, and

Mr. King was willing that I should dispose of it. It

was understood that if the property was sold or in

the market that I was to have the selling of it.

Mr. RICHARDS.—Q. And was any price fixed

between you at that time ?

A. Not specifically ; no.

Q. Where did you go from Cincinnati?

A. I went to Washington.

Q. Did you go to New York ?

A. I went to New York from Washington.

Q. Did you meet the plaintiff (Mr. Lamborn)
there at that time ? A. Yes, sir.

Q. Did you show him the letter that you have

described as having been lost, and the contents of

which you have testified to ? A. Yes, sir.

Mr. CLARK.—That is objected to as incompetent

and immaterial, and for the reason that the answer

was given before I had an opportunity

—

Mr. RICHARDS.—Well, he may place it that

way

—
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Mr. CLAEK.—I desire to move to strike out the

answer.

Mr. EICHARDS.—Yes; the answer is withdrawn.

Q. Now, you may answer whether you showed

Mr. Lamhorn the letter or not ? A. I did.

Q. Did you have any communication from Mr.

King while you were there in New York, in reference

to this coal property ? A. Yes.

Q. In what form was that ?

A. A telegram.

Q. Have you that telegram ?

A. I have a copy of it.

Q. Have you the original ? A. No, sir.

Q. What became of the original?

A. It was with the letter that was taken when the

grip was stolen.

Q. What, if any, effort have you made to recover

that telegram ?

A. The same that I did for the letter and the grip.

Q. You have been unable to get any trace of it ?

A. Yes, sir.

Q. Are you able to produce it now, at this time ?

A. I am not.

Q. Or a copy of it? A. I am not.

Mr. RICHARiDS.—(To Mr. CLARK.) I might

show you a copy ; otherwise, you might be willing to

state that it is a copy.

(Mr. Richards submitted copy of telegram to

Messrs. Clark & Budge, who examined the same.)

Mr. CLARK.—^Well, Judge, I guess you had better

go ahead and prove it.
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Mr. RICHARDS.—Q. You may state what that

telegram contained.

Mr. CLARK.—That is objected to as incompetent

and immaterial.

"WITNESiS.—It contained the tonnage that Mr.

King had supplied at the time of his answer ; that is,

and from the time he had taken possession of the

property.

Q. (By Mr. RICHARiDS.) Well, just give us

the language?

A. 2,300 tons this year—it showed that increase.

Q. What was the occasion of your securing that

telegram ?

A. It was in answer to one that I had sent to Mr.

King, asking for this information.

Q. Did you show that telegram to the plaintiff,

Mr. Lamborn ?

Mr. CLARK.—^^That is objected to as incompetent

and immaterial.

WITNESS.—The one I sent?

Mr. RICHARDS.—Q. The one you received?

A. The one I received—yes, sir.

Q. Did you have a conference with Mr. Lamborn

in relation to his joining you in the purchase of this

coal property, while you were there in New York ?

A. Yes, sir.

Q. What reasons had you to show him the letter

that you have described and the telegram you have

described ?

Mr. CLARK.—That is objected to as incompetent

and immaterial.
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WITNESS.—At Ms request.

Mr. EICHARDS.—Q. Well, why should he re-

quest it ?

A. We had been discussing this proposition; he

wanted to know why I was in New York, and I told

him I was there in the interests of selling a coal prop-

erty in Idaho.

Q. Did you have any definite arrangement made

with Mr. King in reference to the sale of this prop-

erty'? A. I did.

Q. Was that in writing ? A. Yes, sir.

Q. (Paper shown witness.) You may state gen-

erally what that is?

A. This is an agreement I sent to Mr. King for

his signature.

Q. Did he sign it ? A. He did.

(Mr. Richards submitted said document to Messrs.

Clark & Budge, who examined the same.)

Mr. CLARK.—I will just enter the general objec-

tion that this is incompetent and immaterial. I

guess you haven 't offered it yet, though, have you ?

Mr. RICHARDS.—^^The paper just described by

the witness we now offer in evidence as Plaintiffs'

Exhibit ''G."

Mr. CLARK.—That is objected to as incompetent

and immaterial.

Mr. RICHARDS.—About what time were you in

New York when you say you met Mr. Lamborn in

reference to this coal property ?

A. The first part of June.

Q. Of what year? A. 1908.
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Q. Was or was not Mr. Lamborn aware of the

fact that you had this agreement, marked Exhibit

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—Yes, sir.

Mr. RrCHARDS.—Q. What was the occasion of

your wiring, as you say, to Mr. King, to send you the

telegram of which you have just given the contents ?

A. I sent this telegram asking for the tonnage at

the request of Mr. Lamborn.

Q. Why should he want to have such information

as that, if you know ?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—Because he was considering becom-

ing a partner with me in the taking over of this prop-

erty.

Mr. RICHARDS.—Q. Did you subsequently, or

shortly after that time, go to Salmon ?

A. Yes, sir.

Q. For what purpose did you go to Salmon ?

A. I went to Salmon to examine the property, if

possible, and to confer further with Mr. King.

Q. In reference to what?

A. To the sale of this property.

Q. Well, why should you confer with him about

the sale of the property ? What did you confer with

him about?

A. Well, the deal had not been specifically agreed

upon, and I was then expecting to become interested
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in it myself, and I wished to get as good a deal as I

thought Mr. King would give us.

Q. Well, what information did you get when you

went there, in reference to the tonnage, etc. f

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—That there was more than 2,300 tons

supplied to the people of Salmon.

Mr. RICHARCDS.—Q. From whom did you get

that information? A. Mr. King.

Q. What, if any, further information did he give

you in reference to the property ?

A. That he had supplied more than 300 tons to

the Copper Queen mine, in addition to the amount

supplied to the people of Salmon.

Q. Did you visit the mine at that time t

A. I did.

Q. Just give a description of what you saw there

at that time ?

A. Well, I saw the new surface improvements

which Mr. King had made, and—do you want me to

detail this ?

Q. Oh, just in a general way, what changes had

taken place.

A. Well, there was ore-bins, screens, tracks,

scales.

Q. What, if any, change had taken place in the

development work, if any ?

A. A new entry had been started.

Q. How far in was that entry ?

A. Why, about 200 feet ; I believe not quite 200.
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Q. From where did it start, relative to the former

entry or tunnel you have described ?

A. Well, about the same place; the side of one

entry made the side of the other entry.

Q. How was it run, in reference to the same man-

ner the other one was run?

A, Well, it was run on a better plan; it had a

regular grade, about sufficient to carry the water, and

it had rails, good ties, and was well timbered up

—

done in a good, business-like manner.

Q. Did Mr. Lamborn go to Salmon to visit this

property? A. Yes, sir.

Q. How did he happen to go there ?

A. At my request,

Q. From where ? A. New York City.

Q. Did you have any communication with him

after you arrived at Salmon, before he reached there,

or before he left for Salmon?

A. While he was at New York?

Q. Yes, sir. A. Frequent communications.

Q. What, if any, instructions did you give him

relative to coming? A. I asked him to come.

Q. Did he come ? A. He did.

Q. About what time did he arrive at Salmon?

A. He arrived on Sunday—the last Sunday in

July.

Q. What year? A. 1908.

Q. About what time in the day ?

A. Oh, I believe it was about noon.

Q. How long did he remain there ?

A. I believe he left the following Wednesday

evening.
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Q. What, if any, conference had he with Mr.

King, in your presence, while he was there %

A. Well, we had daily conferences. The first

was at the mine on Sunday afternoon.

Q. The day of his arrival?

A. The day of his arrival ; but there was no busi-

ness talked—just a general conversation.

Q. Just visited the mine? A. Yes, sir.

Q. Did Mr. Lamborn go into the mine on that

date ? A. Yes, sir.

Q. About how far in? A. About 200 feet.

Q. And you accompanied him?

A. Yes, sir.

Q. What was the condition of the mine at that

time, relative to going through all of its workings?

A. Well, we couldn't leave the main entry—the

new entry.

Q. Why?
A. Well, on account of the bad air. We did get in

further than the breast of the new entry, but it was

under difficult circumstances, and the air was bad;

it wouldn't support the lights.

Q. What do you mean by "it wouldn't support

the lights"? A. Well, the lights would go out.

Q. Then, for the reasons given, you were unable

to go into all the workings of the property at that

time ?

A. Yes. We tried to blow air in, but that was

not effectual.

Q. What conference did Mr. Lamborn have with

Mr. King, in your presence, while he was there, in
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"elation to this property ?

A. Well, we talked the matter over some on Mon-

day' evening.

Q. Well, tell what was said, as near as you can

recall it ?

A. Well, the particular point that we were after

at that time was to know the tonnage, on which we

might hase the rate of interest the investment would

make on it.

Q. What was said by Mr. King to Mr. Lamborn,

in your presence, in reference to the tonnage, at that

time ?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—He said that it was 2,300 tons a:i:I

more, in addition to which he spoke of the 300 tons

at the Copper Queen mine.

Mr. RICHARDS.—Q. Did he state at what price

that coal had been sold ?

A. The local people had paid $6.00 a ton for it.

Q. Delivered? A. Delivered.

Q. Was anything said in reference to the cost of

the production of that coal?

A. He said he didn't know just what he had made

on the coal, but that it could be mined at about $3.00

per ton.

Q. And delivered? A. And delivered.

Q. Was anything said about what his ovm profit

would be in the production of that coal?

A. That it would be $3.00 per ton.

Q. What was said, if anything, in reference to the
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price of the property %

A. The price of the property we had already dis-

cussed at $80,000.

Q. What, if anything, was said about it being a

good or safe investment ?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—^Tliat it was absolutely safe, based

upon the tonnage supplied; the increasing demand

of the trade.

Mr. RICHARDS.—Q. Upon what rate of inter-

est?

Mr. CLARK.—That is objected to as incompetent

and innnaterial.

Mr. RICHARDS.—Q. Did he state that it was a

safe investment?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—^We figured on a basis of six per

cent.

Mr. RICHARDS.—Q. When you say you fig-

ured, who stated that?

A. Well, it was common conversation.

Q. By whom? A. By Mr. King.

Q. How far in did he say he had run any of these

workings, if he made any such statement?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—He gave us the distance of 756 feet

from the portal of the tunnel.

Mr. RICHARDS.—Q. What, if anything, was
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said by Mr. King as to the breast of that level, or

run?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

AVITNES'S.—That there was more than five feet

of clean coal, that did not have to be sorted.

Mr. RICHARDS.—Q. What did you find about

this being true or not when you went up to see it ?

A. We were unable to examine that feature.

Q. Why?
A. Because of the bad air, and caves.

Q. Did Mr. King go with you to the mine while

Mr. Lamborn was there?

A. He was in there once, I believe.

Q. What was the result of that conference there

between Mr. Lamborn and yourself on the one side,

and Mr. King on the other, in reference to the sale

of that property ?

A. While we were at the mine ?

Q. While you were in Salmon City ?

A. Well, we were resting on the belief

—

Q. I am asking you what the result was ?

A. The result was the closing of the deal.

Q. Was that deal in writing ? A. Yes, sir.

Q. (Paper shown witness.) You may state what

that is.

A. This is the contract entered into by Mr. Lam-
born and myself and Mr. King.

Q. And what is the date of it ?

A. The 30th day of July, 1908.

Q. Bj^ whom is it signed?
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A. By Harry G. King, Maria J. King, Arthur H.

Lamborn and J. G. Richards.

Q. Is this the same instrument that you set up in

your complaint ? A. It is.

Mr. RICHARDS.—I offer this instrument in evi-

dence, and ask that it be marked Plaintiffs' Exhibit

(Said docmnent was marked as requested, and the

same is in the words and figures following, to wit:)

[Plaintiffs' Exhibit *'H."]

THIS AGREEMEiNT MADE THIS 30th day of

July, 1908, by and between Harry G. King and Maria

J. King, his wife, of Salmon City, Lemhi County,

Idaho, the parties of the first part, and Arthur H.

Lamborn of Montclair, New Jersey, and John G.

Richards, of Higgins, Lipscomb County, Texas, the

parties of the second part

;

Witnesseth

:

That for and in consideration of the mutual cove-

nants and agreements hereinafter contained, as well

as the payments of money hereinafter provided for,

the said parties of the first part hereby agree to

convey by warranty deed to ''The Idaho Coal and

Land Company, Limited," a corporation hereinafter

described, to be organized, the following described

lands situated in the County of Lemhi, State of

Idaho, to wit : The South-west quarter and the South-

east quarter of Section One, and the South-east quar-

ter of the South-west quarter, and the South half of

the iSouth-east quarter, and the North-east quarter of

the South-east quarter of Section Two, all in Town-
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ship 21 North of Range 21 East of the Boise Meri-

dian, together with the minerals and mineral veins

therein contained, and all ditches and water rights

and other improvements connected therewith. The

said deed shall convey the said property free and

clear of all encumbrances and the said parties of the

first part will furnish with the said deed an abstract

of the title to the said land, showing the same to be

free and clear therefrom. The said deed shall be

executed on or before the first day of January, 1909,

and shall be placed in escrow with a depository here-

after to be agreed upon by the said parties, to be de-

livered to the said corporation upon compliance with

the terms and conditions of this agreement.

In consideration whereof the said parties of the

second part agree to pay to the said Harry G. King

the sum of seven thousand five hundred dollars

($7,500) cash in hand, the receipt whereof is hereby

acknowledged, and the further sum of twenty-two

thousand five hundred dollars ($22,500) payable on

or before the first day of January, 1909 ; the said

Arthur H. Lamborn will also, on or before the first

da}^ of January, 1909, execute and deliver to the said

Harry G. King his four promissory notes for the

sum of twenty-five hundred dollars ($2,500) each, or

ten thousand dollars ($10,000) in all, payable the

first note on the first day of January, 1910, the second

on the first day of January, 1911, the third on the

first day of January, 1512, and the fourth and last

on the first day of January, 1913. It is also under-

stood and agreed that the said parties hereto, who
shall organize and control the said corporation, will
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cause, as hereinafter provided, the bonds of the said

corporation, secured by first mortgage upon the said

IDropert}^ to be executed and delivered to the said

Harry G. King, in the further sum of forty thousand

dollars ($40,000) making the total amount of money,

notes and bonds to be paid for the said property, to

be equal to eighty thousand dollars ($80,000). The

said notes of Arthur H. Lamborn shall bear interest

at the rate of six per cent per annmn, payable an-

nually.

The said Harry G. King and the said parties of the

second part hereby mutually agree that they will

complete the organization of the said corporation as

soon as practicable, and not later than the first day

of January, 1909. The said corporation shall be

organized for the sum of two hundred thousand dol-

lars ($200,000) divided into two thousand shares of

the par value of one hundred dollars each; that the

said stock shall be subscribed for by the said parties

as follows: the said Harry G. King, five hundred

shares; the said John G. Richards, five hundred

shares, and the said Arthur H. Lamborn, one thou-

sand shares, and upon the completion of the organi-

zation of the said corporation, the said corporation

shall, in part payment for the transfer to it of the

said property, execute to the said parties its bonds,

secured by first mortgage upon the said property, in

the sum of eighty thousand dollars ($80,000) which

shall be issued to the said Harry G. King as afore-

said, in the sum of forty thousand dollars ($40,000)

to the said John G. Richards in the sum of seven

thousand five hundred dollars ($7,500) and to
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the said Arthur H. Lamborn in the sum of thirty-two

thousand five hundred dollars ($32,500) the said

bonds to draw interest at the rate of six per cent per

annum, payable semi-annually, and to run for the

term of twenty years.

The said Harrj^ G. King agrees to attend person-

ally to the details of the completion of the organiza-

tion of the said corporation, which shall be completed

as aforesaid, on or before the first day of January,

1909, and in case the said parties of the second part

shall fail to paj^ to the said Harry G. King, on or be-

fore the first da}^ of January, 1909, the said sum of

twenty-two thousand five hundred dollars ($22,500)

then this agreement shall become null and void, and

the said sum of seven thousand five hundred dollars

($7,500) paid at the date hereof, shall become for-

feited to the said parties of the first part.

It is mutually understood and agreed by the parties

hereto that this agreement shall run to and bind the

heirs, executors and administrators of each and

every of the said parties; and it is further mutually

understood and agreed that in case of the death of

either of the said parties of the second part, if the

survivor shall be unable, in a financial way, to carry

out and complete this agreement on behalf of such

deceased party, such survivor shall be permitted to

carrj^ out and complete the terms hereof for his pro-

portionate interest in the said property as fixed and

determined by the terms and conditions of this agi^ee-

ment.
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IN WITNESS WHEREOF, the said parties have

hereunto set their hands and seals this 30th day of

July, 1908.

HARRY G. KING. (L. S.)

MARIA J. KING. (L. S.)

AIITHUR H. LAMBORN. (L. S.)

J. G. RICHARDS. (L. S.)

State of Idaho,

County of Lemhi,—ss.

On this 30th day of July, 1908, before me the sub-

scriber, a Notary Public in and for the County of

Lemhi, State of Idaho, personally appeared Harry

G. King, Maria J. King, Arthur H. Lamborn and

John G. Richards, known to me to be the persons

whose names are subscribed to the within instrument,

and they each aclaiowledged to me that they executed

the same.

IN WITNESS WHEREOF I have hereunto set

vay hand and affixed my official seal the day and year

in this certificate first above written.

[Notarial Seal] JOHN C. SINCLAIR,

Notary Public in and for Lemhi County, Idaho.

My commission expires Feby. 1st, 1911.

Mr. RICHARDS.—Q. What, if anything, in-

duced you to enter into that contract ?

Mr. CLARK.—^That is objected to as incompetent

and immaterial.

WITNESS.—We were assured of six per cent,

interest on our investment.

Mr. RICHARDiS.—Q. By whom?

A. By Mr. King.
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Q. Based upon what?

A, The tonnage he had supplied for the time he

had been running the property.

Q. Did anything about the cost of production

enter into it? A. Yes, sir.

Q. Just tell us.

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—That it could be supplied at a cost

of $3.00 per ton.

Q. (By Mr. RICHARDS.) Knowing Mr. King

as you state you have, what reliance did you place

upon these statements of his ?

A. Absolute confidence. I felt I knew them to

be true.

Q. What, if anything, did he state to you while

you were there with reference to the new breast that

you say you could not see being the same or similar

to the lower layer of the other breast which you had

seen?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—That in the breast of the new entry

there was an exposure of more than ten feet ; this ex-

posure was divided by a seam of clay.

Mr. RICHARDS.—Q. What do you mean by the

''new entry"?

A. The one that they were working for a perma-

nent entry. This clay seam was—oh, eight inches to

a foot in thickness, and divided the breast into about

equal proportions, although there was probably a
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greater amount above than there was below. The

upper portion, the breast of the new entry, was worth-

less—absolutely worthless. It was sand and clay and

bone, and there was no attempt to sort but very little

if any material from that for the trade. Below this

clayey strata was a cleaner portion; there was less

clay and sand stratas, and, as shown by the oil-lamps

that we used for inspection, it would appear that it

was good coal, but on taking it out, of course the bone

coal was shoM^n up in predominance.

Q. Well, state what he said in reference to that?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

A¥ITNESS.—We observed that the lower portion

of the vein was much better than the upper portion

;

but Mr. King stated that this lower portion, as we

saw it in the breast of the new tunnel, was—they

knew nothing about it in the breast of the old works,

and that this dirty upper portion was the strata from

which they took their coal and supplied the trade at

Salmon the previous year, and that the breast in the

old works then had more than five feet of clean coal

that did not have to be sorted.

Mr. RICHARDS.—Q. What reference did he

make to this strata you have just been describing ?

A. In the breast, the lower strata they knew noth-

ing about ; and he explained to us that at the lower

strata in the new entry was so much better quality

than the upper strata in the new entry, what right

had we to—that we would naturally know there was

a very fine grade of coal in the breast that they had
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never touched, and that there would be in the breast

ten feet, or about ten feet, of good, clean coal.

Q. What did he say in reference to the new breast,

which you could not see, being similar to the breast

which you could see*? That's what I want to know.

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—That the breast that we could not see

was a great deal better ; that it had a clean product

;

while in the breast of the entry that we could see we

knew that it was not a clean product.

Mr. RICHARDS.—Q. What, if anything, did he

say in reference to the breast that you could not see

being the same layer as the one you could see—the

lower layer*?

Mr. CLARK.—That is objected to as incompe-

tent and immaterial.

WITNESS.—The lower layer in the old breast we

couldn 't see, and he had never seen ; but we could see

it.

Mr. RICHARDS.—Q. I am asking you what he

said, Mr. Richards.

A. Well, that's what he said.

Q. Well, tell us, then, what he said in reference

to these layers being the same or not.

A. Well, he said that the upper strata in the new
—in the old entry

—

Q. Now, which do you mean, new or old? You
said both.

A. Well, he said the old entry was the same as the

upper strata in the new entry.
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Q. Now, what do you mean by "the upper strata

in the new entry"?

A. The portion above the clay.

Q. What was the character of that?

A. It was worthless.

Q. What do you mean by "the lower strata in the

new entry '

' ?

A. The portion from which they were taking their

coal at that time.

Q. What was the character of that strata?

A. It was coal that they sorted and delivered to

the people at S'almon.

Q. Then what did he say with reference to the

breast which you could not see being the same or not

as that lower strata which you could see ?

A. That the lower strata was unknown in the new

entry—in the old entry.

Q. You don't answer my question at all. I

asked you what he said relative to it being the same

stratas or not, which you have pleaded. You have

set out on page 4

—

Mr. CLARK.—I object to counsel reading the

pleadings to the witness, as being improper in the ex-

amination.

Mr. RICHARDS.—(Reading from pleadings:)

Q. "That the said defendant stated and represented

that the entire breast designated as the old room in

the workings and excavations on said property, was

clean coal, and did not require any sorting, and was

the same strata as the upper strata then exposed at

the breast of the new entry." State what he said
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in reference to that matter.

Mr. CLAEK.—That is objected to as incompe-

tent and immaterial, and for the further reason that

counsel's attempt to ''coach" the witness by reading

the pleading to him, is entirely improper, and makes

the question leading.

WITNESS.—I will have to answ^er that. Judge, as

I answ^ered it before.

Mr. RICHARDS.—Q. Well, you haven't an-

swered it yet. Just answer it.

A. The upper strata in the new opening was the

same as the breast of coal that they had in the old

workings.

Q. Well, is that all he said?

A. And that the low^er strata was unknown—the

low^er strata that was shown in the new entry was

unknowTi in the old entry—the breast of the old-

works.

Q. Was the new entry the one that you could see

or could not see ?

A. It was the one we could see.

Q. Well, is that all he said aboiit that matter ?

A. Well, he said that we had a right to presume

that if the bottom strata in the new entry was so

much better than the upper strata, that when we got

into the breast we would have underlying the old

workings a very superior grade of coal, in propor-

tion to what they were outside.

Q. About what time did the cave or other diffi-

culty arise, by which entry to these workings was

prevented ?



146 Harrij, G. King and Maria J. King vs.

(Testimony of John G. Richards.)

A. Well, I was told it was in the early spring.

Q. In what year?,

A. Of 1908—Februaiy or March.

Q. While you were there at Salmon with Mr.

Lamborn and Mr. King, and at the time you entered

into this contraot, Avhat did you do in reference to

giving a note, or making the payments mentioned in

the contract ?

A. Well, we followed out the terms of the con-

tract.

Q. Well, I am asking you what you did ?

A. We paid Mr. King $7,500.00. There was $6,-

000.00 of this in cash, and two notes for $750.00 each,

given by myself.

Q. By whom were those notes signed, Mr. Rich-

ards? A. By myself.

Q. Was any other payments made him, or notes

given? A. No, sir.

Q. When did you again see Mr. King, after you

left there on that occasion?

A. Well, I was with him—I stayed in Salmon un-

til some time in September; that is, stayed in and

about Salmon, Idaho, until the latter part of Sep-

tember, when I left for Texas and Oklahoma.

Q. Well, I am asking when you saw him again

on that occasion?

A. Well, I took Mr. Lamborn to Red Rock

—

Q. No—no. I say, after you left that part of

Idaho on that occasion when did you again see Mr.

King?
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A. About the 15th of November, on my return

from Texas.

Q. When did you again visit the mine ?

A. On my return from—the next day after my
return from Texas, about the 16th of November.

Q. And how did you find the conditions there at

that time ?

A. I found the development going on as I had

suggested it, and the coal layers appeared to im-

prove.

Q. Were you able at that time to see the part of

the mine which you were not able to see on the pre-

vious visit? A. I was not.

Q. For what reason^

A. For the reason of caves, and there was still

bad air.

Q. When did you again visit the mine after th-at

occasion %

A. I visited it daily until, I believe, some time in

March.

Q. What year? A. 1909.

Q. AVhen were you first able to go into the work-

ings which you had not been able to see on previous

occasions?

A. About—well, it was the latter part of Jan-

uary.

Q. What year? A. 1909.

Q. Deseribe what you saw then.

A. I saw the room—the main room from which

Mr. King had been extracting coal the year before

we took charge, and I found a breast of five feet or
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more of coal that was not clean coal, but had to be

sorted, the same as that which we had been working

since we had taken charge.

Q. What, if any, information did 3^011 secure

about that time with reference to the coal production

of the mine during the time Mr. King had stated to

you its production, as you have given it heretofore?

Mr. CLARK.—That is objected to as incompe-

tent and immaterial. It appears that the answer

of the witness is to be based upon hearsay testimony

which he received from parties, concerning which he

knows nothing himself of his own knowledge, and

for that reason, also, it is objected to as incompetent

and immaterial.

WITNESS.—I found the stubs for the weights of

the previous year.

Mr. RICHARDS.—Q. What, in a general way,

did those stubs show ?

Mr. CLARK.—That is objected to as incompe-

tent and immaterial, and for the further reason that

it is not shown that these stubs were made by this

witness, or under his direction, or that he had any

personal knowledge of the accuracy of these stubs.

Mr. RICHARDS.—I am not asking him to state

anything that is contained in them, only in a general

way.

Mr. CLARK.—Well, "in a general way" is what

they contain.

Mr. RICHARDS.—Q. Just tell us what they

showed, in a general way.

A. The tonnage for each sale, made to whom, and
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the date it was delivered.

Mr. RICHARDS.—Q. Who, if anyone, was in

charge of the property while you were there ?

A. Mr. Miller.

Q. Can you give his initials'?

A. F. C. Miller.

Q, Is he here % A. He is.

Q. What, if any, conversation did you have with

Mr. King, subsequent to that time, in reference to

the question of this tonnage *?

A. I frequently asked him to supply it to us, and

he always had excuses for not giving it, being busy.

Q. Did you infoim him in reference to these

stubs, and Avhat the}' showed ? A. Yes, sir.

Q. What did he say in reference to those mat-

ters ?

A. Oh, he said that didn't make any difference;

he supplied 2,300 tons, and he knew it, and that he

could show that he had.

Q. Well, what did you say?

A. I asked him to show me the checks, or some

information in the w^ay of stubs or receipts, that

would indicate this tonnage, and he said he w^ould;

that the first portion of them was down at Mr. Kings-

bury's livery-stable, and part of them was at Mr.

Matthewson's, and informed me in the afternoon

that he could not get these.

Q. What, if any, further conversation did you

have with Mr. King in relation to your dissatisfac-

tion with this matter, because of the evidence dis-

closed by these stubs?
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Mr. CLARK.—That is objected to as incompe-

tent and immaterial.

WITNESS.—I told him that it didn't seem that

we were going to equal the tonnage of the previous

year, as the stubs would indicate, from November

16th, the time we took charge of the property, that

is, stubs that he had represented to be his tonnage,

and that I would like for him to show us where he

had supplied that amount; that Mr. Lamboru was

very anxious and wished to have it verified, and that

I had also satisfied myself that he had not supplied

300 tons to the Copper Queen mine ; and he informed

me that he had supplied a great deal more than 300

tons.

Mr. RICHARDS.—Q. What, if anything, did

you say to him in reference to what you saw in the

breast, which you say he said was clean coal and did

not need sorting ?

A. I told him that we had found this discrepancy

in his representations, and to wliich he just laughed.

He said that I had betiter go and look at it again ; it

must be perfectly clean coal, because he knew it was.

Q. Did you look at it again ? A. Yes, sir.

Q. What did you find?

A. I found that my first impression was correct.

Q. What, if anything, did you say to him in ref-

erence to the statement you say he made, that the

breast in the workings which you say you oould not

see for a while, was the same as the lower layer, and

the one you could see?

A. I told him that I had found that they were
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the same, and not different, as he had represented

to us. How is that question, Judge ?

Mr. RICHARDS.—Just read it to him, please, Mr.

Hamer.

(The Special Examiner thereupon repeated the

last question.)

WITNESS.—Oh ! I stated to him that the breast

in the old works was the same as the upper strata in

the new works.

Q. Well, what did he say, if anything?

A. And he said that he was satisfied that they

were the same.

Q. What, if anything, was said there in reference

to terminating the contract, and turning the property

back to him, and so on?

A. I told him that if the tonnage was not as he

had represented it, and that if we were not able to

—

if he was not able to show that we had the same qual-

ity of coal in the breast that he had represented to

us, and that the extent of the pro^^erty was not as

he had represented to us, we certainly would want

a reconsideration of the contract.

Q. What did he say?

Q. What did he say?

A. He told me that the contract—the deal satis-

fied him, and if we did not like it we could do the

best we could with it.

Q. Is that all that was said ?

A. I told him that I thought that was the basis

on which he was working, and we certainly would

have to do the best we could.
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Q,. What, if anything, was said about the return

of the notes?

A. I asked for a return of everything.

Q. What did he say ?

A. Well, that is when he answered that the deal

satisfied him, and if we didn't like the deal we could

do the best we could.

Q. I am not certain, Mr. Richards, but what I

misunderstood you with reference to the statement

about the breast of the workings you couldn't see

being the same as the upper or lower strata of the

breast that you could see. I wish you would make

that statement clear. I may have misunderstood

you.

A. The breast that we found in the old works was

the same as the lower strata in the new w^orks. That

is what we found.

Q. Now, what was the character of the lower

strata in the new works?

A. It was much better than the upper works

—

than the upper strata.

Cross-examination.

(By Mr. CLARK.)
Q. Mr. Richards, what is your age? A. 35.

Q. And what is your occupation ?

A. Why, investing in real estate and mines. I

promote the sale of mines.

Q. Before you met Mr. King had you been in the

Salmon River country?

A. I believe I got there the spring before. If I

remember rightly it was in May.
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Q. In May of what year ?

A. That would be in the year of 1905.

Q. And you met Mr. King when?

A. The spring of 1906.

Q,. Were you in and around Sahnon City and that

vicinity, from May, 1905, until the spring of 1906 %

A. Yes, I was in and out.

Q. There was a good deal of talk of a railroad

building in there at that time, Avasn't there?

A. Yes, there was railroad discussion.

Q. It was thought that any coal mines in that

country would become profitable? A. Yes.

Q. On account of that railroad building there ?

A. Yes.

Q. And you heard of the King mine, or the old

Pollard mine, as it was known at that time ?

A. Yes, sir.

Q. And it was generally reported to be a good

mine? A. No, sir.

Q. It wasn't reported to be a good mine?

A. No, sir.

Q. A poor mine ?

A. There wasn't a great deal said about it.

Q. Well, what was the reports that you heard

concerning this Pollard mine ?

A. Well, I saw the product on the street, and

asked where it came from, and they informed me it

came from the Pollard mine.

Q. Being sold generally there in Salmon?

A. No, not generally.

Q. Did you ask where it came from?
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A. Yes, sir.

Q. And 3^ou were told it came from the Pollard

mine? A. Yes, sir.

Q. You were interested somewhat in mining

there? A. Yes, sir.

Q. You are in a sense a mining engineer, are you ?

A. Yes, sir.

Q. You have taken a course as a mining engineer,

have you? A. I never completed a course.

Q. You have taken considerable work along that

line, however?

A. Yes, in a practical way considerable.

Q. You have made some investigations of coal

mines ? A. No, sir.

Q. Did you investigate the coal mine at Victor,

Idaho? A. At Victor, Idaho?

Q. Yes. A. No, sir.

Q. Were you ever at Victor? A. No, sir.

Q. You never were there ?

A. Not at Victor, no, sir.

Q, Did you ever make smy investigations of coal

mines at any place? A. No, sir.

Q. Did you ever take any course in mining, or

coal mining? A. No, sir.

Q. How? A. No, sir.

Q. Now, you know in a general w^ay—you have

knowledge in a general wa}" of mining operations,

haven't you? A. Yes, sir.

Q. You are what might ]ye popularly called a pro-

moter, aren't you, Mr. Richards? A. Yes.

Q. It is 3^our business to procure for sale proper-
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ties of various kinds and hunt someone to purchase

them? A. Yes, sir.

Q. And how many years' experience have you

had in that particular line of work ?

A. Well, my experience really began at Salmon.

Q. Hadn't you had any experience before that?

A. No, sir.

Q. Well, what had you been doing before that?

A. I had been in Cripple Creek most of the time

for about six years before that.

Q. What had 3-ou been doing in Cripple Creek?

A. I had been leasing and operating contracts.

Q. For yourself, or other people?

A. Leasing in partnership with others, and con-

tracting on mines.

Q. Contracting for the sale of mines?

A. No—no—for driving drifts and tunnels.

Q. Driving drifts and tunnels?

A. Yes, sir.

Q. You had been engaged in that work for about

six years? A. Yes, sir.

Q. At Cripple Creek? A. Yes, sir.

Q. And from there you came to the Salmon River

country ?

A. Yes, sir.

Q. And how long were you in Salmon City or that

vicinity before you left there, when you came there

in 1905?

A. I forget what time it was I left, but it was in

July or August.

Q. 1906? A. No—1905.
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Q. Well, you say you came there, as I recollect it,

in May, 1905, didn't you? A. Yes, sir.

Q. And you left there in July or August, 1906 ?

A. 1905—first.

Q. First? A. Yes.

Q. Well, when did you meet Mr. King first ?

A. The first spring he was in Salmon; I believe

1906.

Q. Well, then, you had been there then from May,

1905, to July or August, 1905 ? A. Yes, sir.

Q. Now, you went away from there about that

time ? A. Yes, sir.

Q. Where did you go then ?

A. Butte, Montana.

Q. And what were jou engaged in doing there ?

A. I only stayed there three days, and I went

from there to Denver, Colorado.

Q. What were you doing in Denver?

A. I went there in answer to a request of some

mining men.

Q. What was your business there ?

A. I had written in reference to a propertj^ I had

seen while at Salmon, and they wished me to come

down and discuss this property with them.

Q. And when did you come back to Salmon ?

A. I believe it was the evening I got there. I got

there about 11 o'clock, and left that evening for

Idaho.

Q. When did you arrive at Salmon again ?

A. AVoll, it was just the necessary time—what

time was necessary to make the trip from Denver.
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It would be in August.

Q. 1905? A. 1905.

Q. And you stayed there then until 1906?

A. Yes, sir.

Q. And it was in the spring of 1906 that you met

Mr. King? A. Yes, sir.

Q. Now, you say you became acquainted with Mr.

King about what time in 1906 ?

A. I believe it was about April.

Q. April, 1906? A. Yes, sir.

Q. And when was it you first saw this mine ?

A. I didn't see the mine until 1907.

Q. You never saw it at all in 1906?

A. No, sir.

Q. What time in 1907 did you first see it?

A. Well, the latter part of August or first of Sep-

tember.

Q. Did you remain in Salmon and that vicinity

from August, 1906, until you saw the mine in 1907 ?

A. No, sir.

Q. Where were you?

A. After leaving Salmon I went to Denver.

Q. Well, when did you leave Salmon?

A. I think it was about—I left January—or left

Salmon—do you mean after meeting Mr. King?

Q. Yes.

A. Well, I left the 19th of December of that year.

Q. 1906? A. Yes, sir.

Q. And where did you go then ?

A. I went to Denver, and I was there about a

week, and went down to the ranch, and I was there
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about two weeks, and I went to Fort Worth and El

Paso.

Q. Well, when did you return to Salmon?

A. I returned to Salmon the following August

—

1907.

Q. Was that the time when you first saw the

mine?

A. That is the time I first saw the mine.

Q. Now, you were around Salmon there a good

deal, weren't you, for two or three years?

A. Yes, sir.

Q. As a matter of fact you were selected as a

delegate to the State Republican Convention, weren't

you ? A.I was sent there, yes, sir.

Q. What year was that ?

A. I think that was—it was 1908.

Q. 1908? A. Yes, sir.

Q. And you considered 3^ourself a citizen of that

place? A. No, sir.

Q. You sat on juries over there, didn't you?

A. Yes, sir.

Q. In the District Court ? A. Yes, sir.

Q. And went to the State Republican Conven-

tion ? A. Yes, sir.

Q. You didn't consider yourself a citizen of that

place ?

A. No, sir—I informed them so at the time.

Q. You informed them so at the time ? Who did

you inform ? A. Mr. Shoup.

Q. Who was Mr. Shoup ?

A. Mr. Shoup was one of the delegates to the con-

vention.
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Q. You informed him, but did you inform the

Court that you didn't consider yourself a citizen '^

A. I wasn 't asked if I was a citizen.

Q. And you. didn't inform them"?

A. No, sir.

Q. And you wasn't asked if you was a citizen *?

A. No, sir.

Q. Now, you say that in August, 1906, you saw

Mr. King, and he was telling you that he had pur-

chased this property—this coal property?

A. Yes, sir. Well, he had written to me in regard

to it before.

Q. He had written to you in regard to it before %

A. Yes, sir.

Q. Before he purchased it?

A. At the time of his purchase.

Q. And in August, 1906, you saw him and he was

telling you about this purchase ?

A. In August of 1907.

Q. 1907, was it? A. Yes, sir.

Q. All right—1907. He was telling you of this

purchase at that time ? A. Yes, sir.

Q. And you and he were very friendly?

A. Yes, sir.

Q. And he suggested to you that you go out and

look at the mine ? A. Yes, sir.

Q. And you wxnt out there ? A. Yes, sir.

Q. And he was asking your opinion about it?

A. Yes, sir.

Q. He asked you whether you thought that was a

good buy or not ? A. Yes, sir.
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Q. And you told him if it was developed along

the same lines, that it looked all right to you 1

A. Yes, sir.

Q. And you were very favorably impressed with

it? A. Yes, sir.

Q. Well, now, what was there about this mine that

impressed you so favorably at that time?

A. The thickness of the vein.

Q. Where was this vein that was so thick, that im-

pressed you so ?

A. Where Mr. Pollard was working.

Q. Where Mr. Pollard was working?

A. Yes, sir.

Q. And that was in the old Pollard workings, was

it? A. Yes, sir.

Q. Well, now, how thick was the vein at that par-

ticular place ?

A. Oh, it was five feet, or six feet.

Q. Did you ever see that vein again?

A. I have seen it since.

Q. When?
A. I saw it—well, I last saw it in May, of this

year.

Q. 1909? A. 1909, yes, sir.

Q. How thick was it then ?

A. About the same, or a little more.

Q. A little more, wasn't it? A. Yes.

Q. How much more?

A. Well, in regard to being thicker, it was—the

formation lays in ribs, or slabs, and the break was

about—oh, more than seven or eight feet; that is, the
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opening would be seven or eight feet; but there was

five to six feet we tried to sort.

Q. The quality of the coal was the same as when

you first looked at it ?

A. When I first looked at it?

Q. Yes.

A. When Mr. Pollard was working?

Q. Yes.

A. Well, I don't remember just the difference;

there wasn't a great deal of difference either one way
or the other.

Q. About the same way one as the other ?

A. Yes, sir.

Q. If anything, a little better, wasn 't it ?

A. Well, there was a small strata at the bottom

that I believe was better than I had noticed when Mr.

Pollard was working.

Q. Well, then, the vein in the old workings looked

better the last time you saw it ?

A. Well, there wasn't much difference.

Q. Well, it was wider and thicker, wasn't it?

A. Well, it was only broken wider. I should say

that what we called the paystreak was about the

same.

Q. Well, did you make any measurements to see

if it was ? A. No, not exactly.

Q. Well, now, you say that when you and Mr.

King were talking over this mine this particular vein

was described, and you couldn't get in to look at this

particular breast?
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A. No. No, we couldn't get in to the old work-

ings.

Q. But you had seen it prior to that time ?

A. I had seen it when Mr. Pollard was working,

but I hadn't seen the portion in which the old breast

that Mr. King spoke of was.

Q. Why hadn't you seen thatf

A. Because it hadn't been mined out.

Q. How? A. It hadn't been mined out.

Q. It hadn 't been mined out 1

A. No—to the extent that Mr. King had worked

it.

Q. Well, but you understood that the Pollard

workings had not been worked since Mr. Pollard had

it, didn't you?

A. Well, the opening had been carried on, yes.

That room, you might call it, had been carried on

further into the hill.

Q. Well, now, what particular misrepresentation

of Mr. King was it that you complain of as to those

old workings ?

A. The portion that we couldn 't see ?

Q. Yes.

A. Well, he claimed that the breast there didn't

have to be sorted; it was five feet or more of clean

coal.

Q. Did it have to be sorted ? A. Yes, sir.

Q. It has to be sorted? A. Yes, sir.

Q. That is the only objection which you had to

his statements ? A. Yes.

Q. He didn't make any other statements that
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seemed to you unreasonable? Now, don't you know

as a matter of fact that all coal has to be sorted ?

A. Well, not as this coal is sorted—not to the same

extent.

Q. Well, don't you know that all coal has to be

sorted? A. Well, no.

Q. How?
A. There is some coals that you don 't have to sort.

Q. Did you think that that coal in there was such

coal that it didn't have to be sorted?

A. I supposed it was.

'Q. You supposed that it was ? A. Yes, sir.

Q. From your knowledge of the mine ?

A. No—from my belief in Mr. King. I believed

that

—

Q. Well, were they working that particular place

at the time you were up there ?

A. When we went in to purchase the property ?

Q. Yes. A. No, sir.

Q. How long had it been since they were working

it?

A. I understood they didn't work there since the

cave, which was in the spring.

Q. Of what year? A. Of 1908.

Q. Of 1908? A. Yes, sir.

Q. Now, was Mr. Miller there ?

A. Mr. Miller was there, yes, sir.

Q. You knew Mr. Miller, didn't you

?

A. I had met him before, yes.

Q. You made some inquiries of Mr. Miller, didn't

you ? A. Yes.
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Q. About this particular vein, didn't you?

A. Yes ; we discussed—I asked questions of Mr.

—

Q. Did Mr. Miller tell you it didn't have to be

sorted?

A. Mr. Miller was—wouldn't give us any definite

inTormation. Mr. Miller was noncommittal.

Q. Did you ask him if it had to be sorted ?

A. I don 't remember whether I asked him or not.

Q. You didn 't ask him ?

A. I don't remember.

Q. You were asking him concerning this mine ?

A. Well, we discussed the maps and such as that,

and the works.

Q. And how he was getting along?

A. Yes, sir.

Q. And about his tonnage ?

A. I don't remember about the tonnage. I think

I may have asked him about the tonnage, but I got no

information from him,

Q. And did you ask him about this vein in the old

workings ? A. Yes.

Q. And what was 3^our object in that?

A. Well, I was interested in getting what inform-

ation I could out of it—in regard to it.

Q. That was your purpose there ? A. Yes.

Q. You got what information you could about

that mine? A. Well—

Q. Wasn't that your purpose there, Mr. Rich-

ards? A. At the mine?

Q. Yes.

A. Why, I wanted to see the mine, yes.
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Q. You wanted to examine the mine and get what

information you could out of it? A. Yes, sir.

Q. Preparatory to purchasing it ?

A. Yes ; but I

—

Q. And you had Mr. Lamborn there with you ?

A. At one time, yes, when we proposed to close the

deal.

Q. And at this particular time ?

A. No. I was there several days before Mr.

Lamborn came.

Q. And you were investigating the mine, were

you?

A. Well, I was out there a time or two.

Q. How many times 1

A. Well, I don't know.

Q. Pretty nearly every day, wasn't it, Mr. Rich-

ards?

A. No, not every day, because I was out of town

a good portion of the time, down the river.

Q. Well, you were there almost every day you

were in town, weren't you?

A. No, not every day.

Q. How many times?

A. I don't know.

Q. About how many times ?

A. Well, I couldn't guess, but I might have been

there three or four times.

Q. Did you go in the mine at any time ?

A. I don't remember that I did go in the mine. I

don't think I did.

Q. Well, what was your purpose there ?
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A. Well, I was doing something to pass away the

time.

Q. You knew that you had a deal on concerning

this mine, didn't you? A. Yes, sir.

Q. And you were trying to inform yourself all

you could about it, weren 't you ?

A. Yes. I thought I had, though, all the inform-

ation I needed.

Q. You were trying to inform yourself all you

could, weren't you? A. Yes.

Q. It isn't your habit to buy properties without

informing yourself as to how the properties are, as

to value, is it?

A. I generally make an examination.

Q. Now, you talked with Mr. Pollard about this

some, didn't you?

A. I don't remember that I did.

Q. Well, will you say you didn't?

A. I don't remember that I did.

Q. Will you say you didn't?

A. Well, I don't remember that I had any con-

versation with him.

Q. Did you talk with anybody else concerning it ?

A. I might have spoke in a passing way about it,

but not to any specific individual.

Q. Well, with whom?

A. I don't remember.

Q. You don't remember? A. No, sir.

Q, You understand computing the amount of ma-

terial that can be taken from any given space, don't

you ? A. Yes.
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Q. Now, you saw the workings there in the mine,

didn't you?

A. I didn't see all of the old workings.

Q. You didn't see all of the old workings'?

A. No.

Q. Well, you were in there the first time you went

up, weren't you I

A. Yes. But Mr. King hadn't opened up this

room at that time.

Q. He hadn't opened it up?

A. That is, he hadn't continued it.

Q. Well, couldn't you get in there the second

time you went to see the mine ?

A. No—it was considered unsafe.

Q. Well, weren't the other people working in

there? Weren't they taking coal out of there?

A. They were working in the breast of the new
entry.

Q. They were not working in the old entry?

A. Not very far from it. We might have been

able to get out in a very short distance.

Q. You could see what had been done there?

A. Well, we could throw the lights back and see

the opening there.

Q'. And you could see the walls?

A. No, I don't know that we could see the walls,

on account of the cave.

Q. Now, on the first day of March, 1908, j^ou

entered into this agreement that has been marked

Plaintiff's Exhibit "G," did you, with Mr. King?

A. Yes, sir.
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Q. Now, how many times had j^ou been to this

mine before you entered into this agreement"?

A. Just the time with Mr. King.

Q. Just that time with Mr. King?

A. Yes, sir.

Q. And that is the time when you advised him as

to the fact that you thought he had a great property

there, if it developed as it looked as if it was going

to develop? A. Yes, sir.

Q. And you conceived the idea that you could sell

this property for Mr. King? A. Yes, sir.

Q. And with that object in view you prepared

this agreement, which you both signed ?

A. Yes, sir.

Q. Now,' when was it after March, 1908, that you

left Salmon City? A. After March,—

Q. 1906?

A. 1908? I wasn't in Salmon before March of

1908.

Q. Well, was this agreement sent to 3^ou some-

where ?

A. No. I sent that agreement myself.

Q. Where from?

A. I believe I sent it from Winfield.

Q. Kansas? A. Yes, sir.

Q. You sent this agreement to Mr. King?

A. Yes, sir.

Q. That was when you were contemplating mak-

ing your trip to the East to see if you could interest

somebody in this property? A. Yes, sir.

Q. And you wanted this agreement before you
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went? A. Yes, sir.

Q. Did you have anybody in view at that time?

A. No, not particularly.

Q. You were simply going out to see if you

couldn't dispose of it in the open market?

A. Yes, sir.

Q. Or w^herever you might find a purchaser?

A. Yes, sir.

Qi, Now, had you talked over your commission

with Mr. King before you left Salmon City ?

A. We had discussed that.

Q. And you were to have how^ much, you sa)^?

A. I asked $25,000.00' for making the sale.

Q. $25,000.00 for making the sale?

A. Yes, sir.

Q. And w^as the agreed price here of $80,000.00 to

be the price for the mine, or was that to include your

commission ?

A. That was including my commission.

Q. He was to get $80,000.00 for the mine, and out

of that you were to have $25,000.00 for your commis-

sion? A. I was to have $30,000.00.

Q. $30,000.00?

A. Yes, sir; all over $50,000.00.

Q. All over $50,000.00? A. Yes, sir.

Q. Then, in making a sale you expected to obtain

a commission of $30,000.00 on this $80,000.00 price?

A. Yes, sir.

Q. And you didn't expect to buy this property

yourself?

A. No, I didn't. It is hard, usually, for one to
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work into an interest when he is making a sale, or, at

least, it has been my experience

—

Q. You didn't expect to bu}" this property your-

self and pay $80,000 for it, did you'?

A. Oh, no. No.

Q. You wrote Mr. King some letters concerning

this deal before this agreement was entered into,

didn't 5^ou? A. I believe so.

(At the request of Mr. Clark the Special Examiner

marked a certain letter for identification as Defend-

ant 's Exhibit 1, on cross-examination.)

Q. I show you paper marked for identification as

Defendant's Exhibit 1, on cross-examination, and I

will ask you who signed that, and whose letter it is?

A. It would seem like it was mine.

Q. Well, is it yours? A. I guess it is.

Q. Well, is it yours, or do you know^ whether it

is yours or not?

A. Well, I rather think it is.

Q. Is that the best answer you can give me, sir?

A. I think that is my letter.

Q. Can't you say definitely, Mr. Richards,

whether that is your letter or not, and whether you

Figned it?

A. I rather think that is ni}- letter.

Q. Is that the only answer you will give me?

A. Yes, sir.

Q. You merely want to be understood as saying

that all you know of it is that you think it is your

letter? A. Yes, sir.

Q. You don't know whether it is or not?
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A. I think it is my letter.

Q. Do you know whether it is your letter or not?

A. I think so.

Q. Will you answer m_y question or not ? Do yon

know whether that is your letter or nof?

A. I think that is my letter.

Q. And is that the only answer you will give me ?

A. Well, I think that is an answer.

Q. Do you know whether that is your letter or

not?

A. I think that is my letter, Mr. Clark.

Mr. RICHARDS.—Oh, if you know, state whether

it is.

WITNESS.—Well, yes, it is my letter.

Mr. CLARK.—Judge, I will offer this. I think it

is one of the letters you offered the reply to.

(Mr. Clark submitted said letter to Mr. Richards,

who examined the same.)

Mr. CLARK.—I suppose I may go ahead?

Mr. RICHARDS.—Go ahead.

(At the request of Mr. Clark the Special Examiner

marked a certain letter for identification as Defend-

ant's Exhibit 2, on cross-examination.)

Mr. CLARK.—I show you paper marked for iden-

tification as Defendant's Exhibit 2, and ask you if

you wrote that letter? A. Yes, sir.

Mr. CLARK.—I also offer in evidence letter

marked for identification as Defendant's Exhibit 2.

(Mr. Clark submitted said letter to Mr. Richards,

who examined the same.)

Mr. CLARK.—Defendant's Exhibit 1 is admitted
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without objection, as I understand it?

Mr. RICHARDS.—Yes.
(At the request of Mr. Clark the Special Examiner

marked a certain letter for identification as Defend-

ant's Exhibit 3, on cross-examination.)

Mr. CLARK.—Q. I show you a letter marked

Defendant's Exhibit 3, on cross-examination, and

ask you if jou know who wrote that letter?

A. That is mine.

(At the request of Mr. Clark the Special Examiner

marked a certain letter for identification as Defend-

ant's Exhibit 4, on cross-examination.)

Mr. RICHARDS.—The letter marked Exhibit 2

we have no objection to. There is no objection to

Exhibit 3.

Mr. CLARK.—Very well, Judge.

A recess was thereupon taken until 1:30 o'clock

P.M.
At 1:30 o'clock P. M. the further taking of testi-

mony was resumed.

JOHN G. RICHARDS, a witness heretofore called

by the plaintiffs, and duly sworn, resumed the wit-

ness-stand for further cross-examination, and testi-

fied as follows, to wit:

Cross-examination (Continued)

.

(By Mr. CLARK.)

Q. After you had procured this agreement re-

ferred to, whereby Mr. King gave you an option on

this property for $80,000.00, you then went East to

see if you could swing this proposition, did you, Mr.

Richards? A. Yes, sir.
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Q. You wrote Mr. King that you were going to

stop off in Washington, D. 0. ? A. Yes, sir.

Q. Did you stop off in Washington and attempt

to spring the deal there? A. Yes, sir.

Q. And from there you went to New York City?

A. Yes, sir.

Q. And saw Mr. Lamborn? A. Yes, sir.

Q. Had you been acquainted with Mr. Lamborn
prior to that time? A. Yes, sir.

Q. For how long?

A. I was with him for more than a week once

before.

Q. Where was that? A. In Old Mexico.

Q. Were you there engaged in some mining pro-

positions ?

A. I was looking over the country, trying to find

a copper proposition.

Q. Mr. Lamborn is a broker in New York City?

A. I believe so.

Q. And you met him in Old Mexico ?

A. Yes, sir.

Q. And had been with him about a week, and

became pretty well acquainted with him?

A. Well, as well as one could, yes, in that time.

Q. And during the time that you were in Mexico

you had been somewhat intimately associated with

him? A. Yes, sir.

Q. Now, you say you went to New York City and

showed Mr. Lamborn this agreement that you had

procured from Mr. King? A. Yes, sir.

Q. And explained to him the proposition?
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A. Yes, sir.

Q. And explained to him the facts as to j^our con-

nection with the matter, did jo\\% A. Yes, sir.

Q. You told him that you were receiving a $30,-

000.00 commission for this transaction %

A. No, sir.

Q. You didn't tell him that

f

A. No, sir.

Q. Did you represent to him that you were pur-

chasing this property? A. No, sir.

Q. Did you represent to him that you were

willing to purchase a one-fourth interest in the prop-

erty?

A. Yes, sir—that I was willing to, yes, sir.

Q. So far as Mr. Lamborn knew, you were not

receiving any commission from this sale?

A. There was nothing said about commission.

Q. You represented to him that you and he would

go in together and purchase this property at this

sum of $80,000.00, if you could interest him?

A. Yes, sir.

Q. And that was the way Mr. Lamborn under-

stood it, was it? A. Yes, sir.

Q. Now, you knew that that was not the fact,

didn't you?

A. That we were going in together?

Q. Yes?

A. I knew we were trying to purchase the prop-

erty together.

Q. Don't you know as a matter of fac^t, Mr. Rich-

ards, that Mr. Lamborn understood that you were

putting up your proportion of the money, or that you
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would put it up? A. Yes, sir.

Q. And you allowed Mm to believe that, didn't

you? A. Yes, sir.

Q. And still you knew that was not the fact,

didn't you? A. But I did.

Q. How? A. But I did.

Q. You knew that was not the fact of what you

intended to do at that time, didn't you?

A. I knew that I intended to put up the money,

and I have.

Q. That is, you intended to acquire your one-

fourth interest by virtue of the fact that you were to

receive a $30,000.00 commission?

A. I was to pay for my portion—one-fourth.

Q. And you were to pay for that out of this com-

mission which you were to receive? A. No.

Q. How? A. No.

Q. Did you intend to pay dollar for dollar along

with Mr. Lamborn? A. Yes, sir.

Q. You intended to do that, did you?

A. Yes, sir.

Q. And you intended to do that when you were

in New York City? A. Yes, sir.

Q. Then if you should agree on a purchase price

of $80,000.00 for a half interest, or for a whole inter-

est, you were to put up $40,000.00 of that money?

A. Yes, sir.

Q. That was your intention?

A. Yes, sir.

Q. And you so represented to Mr. Lamborn?

A. Yes, sir.
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Q. How much money has been paid on this trans-

action? A. $21,000.00.

Q. Did you pay any, part of that 1

A. I paid $1,000.00 cash.

Q. Well, that was all that you paid of the $21,-

000.00? A. Yes, sir.

Q. And Mr. Lamborn paid the balance?

A. Yes, sir.

Q. Well, then, Mr. Lamborn paid $20,000.00, and

you paid $1,000.00? A. Yes, sir.

Q. Well, did Mr. Lamborn pay any proportion of

that for you? A. No.

Q. Well, then you gave notes, didn't you?

A. Yes, sir.

Q. Your notes were separate notes from those

given by Mr. Lamborn? A. Yes, sir.

Q. They were not joint notes, were they?

A. No, sir.

Q. You gave notes for how much money?

A. That would be $9,000.00.

Q. That would be $9,000.00? A. Yes.

Q. And Mr. Lamborn for how much?

A. $10,000.00.

Q. Then Mr. Lamborn, if he had paid that note,

would have put up $30,000.00? A. Yes, sir.

Q. And if you paid your note you would have

put up $10,000.00? A. Yes, sir.

Q. And that was the full purchase price of a half

interest in this mine, wasn't it—a 3/4 interest in

this mine ?

A. In addition to certain bonds that we after-
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wards agreed upon, that Mr. King would take for

the balance of $60,000.00'.

Q. Yes; but that was all that you and Mr. Lam-
born were to put up ?

A. Yes; we were putting up $40,000.00.

Q. You were putting up $40,000.00, and then you

were bonding the property? A. Yes, sir.

Q. For how much?

A. Well, that was discussed; I believe—I forget

what the bond issue exactly is.

Q. The bonds were to cover the entire property,

weren't they? A. Yes, sir.

Q. And all that jow would be in on this proposi-

tion, then, would be $10,000.00? A. Yes, sir.

Q. Now, you say you represented to Mr. Lam-

born that you were paying for your one-fourth inter-

est in this mine ? A. Yes, sir.

Q. And that was the fact? A. Yes, sir.

Q. You sent this contract to be signed by Mr.

King from Winfield, Kansas, didn't you?

A. I believe so.

Q. And wrote him a letter at that time along

with the contract? A. I probably did.

(At the request of Mr. Clark the (Special Exam-

iner marked a certain letter for identification as De-

fendants' Exhibit 5, on cross-examination.)

Q. I show you paper marked Defendants' Ex-

hibit 5, and ask you if that is the letter yon wrote

Mr. King at the time you sent him the agreement?

A. Yes.

Mr. CLARK.—I will offer this in evidence.
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(Mr. Clark submitted said letter to Mr. Richards,

who examined the same.)

Mr. RICHAEDS.—No objection.

Mr. CLARK.—Q. In this letter you use this

language, Mr. Richards: "Will send you agree-

ments to sign and send me one. Of course, I am
selling only a one-half, but I desire to represent that

I am investing some, too, so that a contract for the

whole is necessary." You used that language,

didn't youf A. Yes, sir.

Q. What did you mean by saying that "I desire

to represent that I am investing some, too'"?

A. Well, it was in some talk with Mr. King (and

it might have been by correspondence, too), I con-

sidered it would be easier to sell a one-half interest.

The idea was to sell a half interest, and develop it

up to a good proposition, and then we could sell

the other half interest at a much better price. The

idea was for Mr. King to get the money back that

he had put into it, and at the same time develop

the property.

Q. Who was to pay you your $30,000.00 commis-

sion? A. Mr. King.

Q. And if this deal had been carried out, was

he to pay you $30,000.00? A. Yes, sir.

Q. Then, if you had gone on with this transac-

tion you would have expected Mr. King to pay you

the sum of $30,000.00, would you?

A. Yes, sir.

Q. Now, did you have some agreement with Mr.
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King—some written agreement—regarding this

matter?

A. No, sir. I had his Avord, and that was suffi-

cient.

Q. Didn't you have a written agreement. as to

this commission?

Mr. RICHARDS.—That was later, Mr. Clark.

Mr. CLAR.K.—Q. At some time?

A. I did, after the transaction.

Q. Well, why did you say you desired to repre-

sent that ''I am investing some, too"?

A. That was so that w^e could sell the half and

he and I would retain a half.

Q. Well, were you going to represent something

that wasn't true?

A. Well, I was going to try to show that w^e were

making this purchase, to Avhoever it might be.

Q. When you wrote that letter you didn't intend

to invest anything, did you ?

A. Well, I don't know. I desired to be inter-

ested in the property.

Q. You didn't intend to invest anything at that

time, did you?

A. I don't know what my exact thoughts Avere

at the time; but I know that I wanted to be inter-

ested in the property.

Q. Well, were you going to represent something

that wasn't true?

A. Well, I wanted to be interested in the prop-

erty.

Q. Did you want to get this contract so that you
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could show it to someone and make the representa-

tion that you were going to invest in this property,

too, when that was not the facf?

A. But it was the fact.

Q. Then why did you say "I want to represent

that I am investing some, too"?

A. Well, because I would.

Q. You would? A. Yes, and I did.

Q. When was it you saw Mr. Lamborn %

A. Some time in Jrme—about the first of June.

Q. About the first part of June ?

A. Yes, the first part of June.

Q. And that was in New York City ?

A. Yes, sir.

Q. And you wrote Mr. King from New York City,

didn't you? A. I think so.

(At the request of Mr. Clark the Special Examiner

marked a certain letter for identification as Defend-

ants' Exhibit 6, on cross-examination.)

Q. I show you a paper marked Defendants' Ex-

hibit 6, on cross-examination, and ask you if you

wi'ote Mr. King that letter from New York City, and

sent it to him? A. This is mine, yes, sir.

Mr. CLARK.—We offer in evidence this paper

marked Defendants' Exhibit 6.

(Mr. Clark submitted said letter to Mr. Richards,

who examined the same.)

Mr. RICHARDS.—No objection.

Mr. CLARK.—Q. In this letter I call your atten-

tion particularly to where you say "I am trying on a

basis of $40,000 for the % interest, representing that
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I am buying the ^^^th, which we can fix up all right

between us." What did you mean by that'?

A. I still meant that I wanted an interest in the

property.

Q. That is what you meant, was it '?

A. Yes, sir.

Q. And that is the only explanation you give of

that, is it ?

A. Well, I wanted an interest in the property.

Q. You came back out to Salmon, and $7,500.00

was paid? A. Yes, sir.

Q. Did you pay any proportion of that 1

A. Yes, sir.

Q. How much? A. $2,500.00.

Q. You gave a check to Mr. King for $2,500.00?

A. Yes, sir.

Q. And Mr. King gave you his check for

$2,500.00? A. He—
Q. Didn't he, now? A. Yes—yes.

Q. And you immediately tore that up, didn 't you ?

A. No, sir ; that went the rounds.

Q. Well, then, that pajnnent was merely a
'

'phony '

' payment, w^asn 't it ?

A. Why, no. He had my notes and my mone}^

Q. Didn't Mr. King give you a check for $2,500.-

00, to offset the check which you gave him?

A. I was getting^

—

Q. Now, didn 't he do that ?

A. I arranged for the money at Higgins, Texas,

—

Q. Will you answer my question, sir? Didn't

Mr. King give you a check for $2,500.00, to offset the
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check which you gave him ?

A. I don't remember that he did.

Q. Will you say that he didn 't ?

A. I will say that I don 't remember that he did.

Q, Well, wouldn 't you remember it if he did ?

A. I don't remember that—no.

Q. Wouldn't you remember it if he did?

A. I should think I would, but I don't remember

it.

Q. Didn't you just say that he did?

A. I said that I gave him a check for $2,500.00.

Q. Didn't you sslj a moment ago that Mr. King

gave you his check for $2,500.00?

A. I don't understand it that way, no.

Q. Well, will you say that he didn 't ?

A. I will say that I don 't remember it.

Q. AYill you say that he didn't?

A. No, sir, I will not.

Q. And you don't recollect it? A. No, sir.

Q. Don't you know as a matter of fact that you

didn't pay one cent of that $2,500.00?

A. Why, no. I paid him $1,000.00, and $1,500.00

in notes—two notes.

Q. And where are those notes?

A. Well, he has them.

Q. He has them yet? A. I suppose so.

Q. You say, then, that you did not put up your

check for $2,500.00 against his check for $2,500.00, to

make that payment ? A. No, sir.

Q. What? A. No, sir.

Q. Don't you recollect anything about him giving
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you a check for $2,500.00 ?

A. I know that I had $2,500.00 coming, and I

know that Mr. King got his check for $2,500.00.

Q. Who did you have the $2,500.00 coming from '-}

A. I had $2,500.00 in the bank at Higgins.

Q. Now, what did you do with this check for

$2,500.00 that Mr. King gave you"?

A. That Mr. King gave me ?

Q. Yes.

A. Why, I remember I had a deposit—always had

a deposit with Mr. King, and I don't know—I fre-

quently would get money.

Q. But you can't recollect anything about

whether you had a $2,500.00 transaction with him or

not?

A. Yes, I do remember of having a $2,500.00

transaction.

Q. You took that check and sent it to your bank

at Higgins, and it was returned to the First National

Bank at Salmon City, wasn't it?

A. There w^as some exchange like that, yes.

Q. How?
A. There was an exchange of money that way.

Q. Well, did Mr. King owe you any $2,500.00?

A. Mr. King didn't owe me $2,500.00; the bank

might have. I don't know what my deposit was at

the time.

Q. The bank might have owed it to you ?

A. I might have had a deposit of that amount.

Q. But this was Mr. King's personal check,

wasn't it? A. I don't know how he signed it.
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Q. You gave your check on the Higgins bank, and

then Mr. King gave you a check for $2,500.00, and

you sent that check for $2,500.00 doAvn to the Higgins

bank to take care of this $2,500.00 check, didn't you*?

A. Well, there was some exchange of money that

way ; I don't know just what it was.

Q. And you don't know how you happened to do

that?

(No answer.)

Q. You don 't know how you happened to do that ?

A. No, I don't just remember the nature of the

transaction. I know there was some transaction like

that.

Q. And you can't tell us what that was?

A. All that I remember was that Mr. King got

$1,000.00 of my money and the notes.

Q. Well, wasn't that after this transaction?

A. I don 't understand

—

Q. Wasn't that when the final payment in this

case was made?

A. No ; this was on the 3d day of July.

Q. Did you pay Mr. King $1,000.00 when the final

payment was made ?

A. When the final payment was made ?

Q. Yes? A. No, I didn't.

Q. Did you pay him anything at that time ?

A. I paid him my notes.

Q. How?
A. $7,500.00—1 paid him my notes for $7,500.00.

Q. When the final payment was made ?

A. Yes.
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Q. Well, how much have you paid, then, already %

A. I had paid $1,000.00 in cash and $1,500.00 in

notes.

Q. Don't you know that after Mr. Lamborn had

left Salmon City was when this $1,000.00 transaction

you speak of was had between you and Mr. King ?

A. I don't know just when that occurred; but it

might have been after, and it might have been before.

Q. Your memory is not good as to that transac-

tion at all, is it ?

A. Not exactly ; but I remember that I gave Mr.

King $1,000.00.

Q. Well, if you gave him $2,500.00, why hadn't

you paid him $2,500.00 in money ?

A. Well, because I had given him my notes.

Q. Yes; but you stated, Mr. Richards, that you

paid him $2,500.00 at the time this $7,500.00 was

paid?

A. Yes. $1,500.00 of that was notes and $1,000.00

in cash.

Q. At that time—executed at that time ?

A. When we went in on the deal.

Q. Was that executed at the time Mr. Lamborn

was in Salmon City? Were those notes for $1,500.00

executed when Mr. Lamborn was in Salmon City?

A. I don't remember whether it was before or

after.

Q. You don't remember whether it was before or

after? A. Yes.

Q. Didn't you give your check in the presence of

Mr. Lamborn for $2,500.00, on the Higgins State



186 Harry G. King and Maria J. King vs.

(Testimony of John G. Richards.)

Bank? A. Yes. Yes, I did.

Q. Now, then, you didn't make that pajinent of

$2,500.00 at that time, did you?

A. I told Mr. King that I needed—would need

this money on another transaction down in Texas, or

Oklahoma, and he says, "Why, Dick, you can have all

the money you want here," and then we rearranged

this initial payment.

Q. Yes; but at the time you gave fhat $2,500.00

check he gave you his check for $2,500.00, didn't he?

A. No ; I don't remember anything about a trans-

action like that.

Q. You don't remember anything about that?

A. No, sir.

Q. Will you say that your check didn't go through

the Higgins bank for $2,500.00, dated on that very

day, and if Mr. King's check didn't go through that

same bank, dated the same time, for $2,500.00?

A. Well, I couldn't say in regard to that.

Q. You can't say as to that? A. No.

Q. And that is all the answer you will give me in

regard to that transaction, is it? A. Yes, sir.

Q. You were dealing open and aboveboard with

jlv. Lamborn, were you?

A. I was letting Mr. Lamborn in on the same

basis I was.

Q. There was nothing for you to secrete from Mr.

Lamborn ? A. No.

Q. You were in Mr. Lamborn 's office in New
York City when Mr. Lamborn dictated to his sten-

ographer a telegram to Mr. King, concerning the
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purchase price of this property, weren't you"?

A. Yes, sir.

Q. And Mr. Lamborn dictated that telegram to

his stenographer, and immediately turned around

to the messenger bo}^ and told the messenger boy to

take that telegram to the office *?

A. Yes, sir.

Q. And that is the telegram which you sent, isn't

it? (Handing same to witness, who examined the

same.) A. Yes, I think that was it.

Q. You went out of his office, and, unknown to

him, you sent another telegram to Mr. King, didn't

you? A. The next day, yes.

Q. And you told Mr. King how to answer that tele-

gram, didn 't you ? A. Yes, sir.

Mr. CLAEK.—Will you mark this for identifica-

tion?

(The Special Examiner marked the same for iden-

tification as Defendants' Exhibit 7, on cross-exam-

ination.)

Mr. CLAEK.—I offer in evidence Defendants ' Ex-

hibit 7, on cross-examination.

Mr. EICHAEDiS.—No objection.

Mr. CLAEK.—Will you mark this?

(The Special Examiner marked the same for iden-

tification as Defendants' Exhibit 8, on cross-exam-

ination.)

. Mr. EICHARDS.—No objection.

Mr. CLAEK.—Q. This is the telegram you sent?

A. I remember this portion, that—to say come

on here, because Mr. Lamborn and I

—
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Q. Well, didn't you send that telegram, in those

words ?

A. Well, I couldn't say that those were the exact

words.

Q. You would not say that those were the exact

words ?

A. No, I wouldn't; but it is substantially the

same.

Q. Well, you told him how to answer the tele-

gram, anj'way, didn't you? A. Yes, sir.

Q. And you never told Mr. Lamborn anything

about that, did you? A. We had discussed it.

Q. You told Mr. Lamborn that you were going to

wire Mr. King how to ans^ver the telegram?

A. No, not in so many words ; we discussed it.

Q. He didn't know whether you had sent this

telegram, did he?

A. I really don't know whether he knew whether

I had sent it or not.

Q. You don't know? A. No, sir.

Q. Now, when you came back to Salmon City you

had some talk with Mr. King about this matter,

didn't you, about sending these telegrams?

A. I might have ; I expect I did.

Q. You told Mr. King that it was—how Mr. Lam-
born had sent this telegram so that you could not

intercept it, didn 't you ?

A. Why, no; I don't remember anything like

that.

Q. You didn't tell him that?

A . No, I don 't think I

—
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Q. You told him that he had sent it so that you

could not help it, and that is the reason why you

went down to the office and sent this one ?

A. No. That wasn't sent until the next day.

Q. Well, what was your object in sending this?

A. Because Mr. Lamborn and I had practically

decided Vv^e wanted the property, and we had talked

over the matter, and he had decided, as well as with

me, to return to Salmon, Idaho.

Q. What for?

A. To see if we could make any difference in the

transaction—in the deal.

Q. Well, what did you want to send that tele-

gram for, if you understood that you and Mr. Lam-
born were going to Salmon City ?

A. Well, I don't know just what the idea was.

Q. Just tell me your object in sending that tele-

gram, if you will, please?

A. Well, I'll tell you: I know that my main ob-

ject was to come on to Idaho and see Mr. King before

we closed the deal. That was the main object—to

get out West again.

Q. Well, but you had telegraphed Mr. King a

specific inquiry as to whether or not he would accept

certain terms ?

A. Well, we sent several telegrams.

Q. And Mr. Lamborn had dictated that particu-

lar telegram himself?

A. And I knew that Mr. King wouldn't under-

stand it. He told me he didn't understand it.

Q. You knew

—
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A. Yes, and he told me he didn't understand it.

Q. AVell, didn't you understand it?

A. How is that ?

Q. Didn't you understand it?

A. I don 't know as I had a full understanding of

it.

Q. Well, if you didn't think Mr. King Avould

understand this telegram, why didn't you say so to

Mr. Lamborn when he sent it? A. I did.

Q. You did say so to him ? A. Yes, sir.

Q. But still you didn't tell him that you were

going to send one ?

A. No—I didn't intend to until the next day.

Q. Did you see Mr. Lamborn the next day?

A. Yes, sir—no; I don't think I did see him the

next day.

Q. AVell, will you say that you didn't?

A. I will say that I didn't see him the next day.

Q. "Well, did you see him at all after that?

A. Yes, sir.

Q. You never did inform him that you had sent

that telegram ?

A. I don't know whether I told him or not. I

might have, and I might have not.

Q. All that you were obligated for were these

notes, was it? A. And $1,000.00.

Q. And if this deal had gone through you would

have had enough money to have paid your notes and

had $20,000.00 over it, wouldn't you?

A. Mr. Lamborn—we were getting bonds in re-

turn as a matter of commission.
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Q. How ? A. We were getting bonds.

Q. Who was ?

A. Well, I was to have gotten $22,500.00, in ad-

dition to the bonds I was to get for $10,000.00, and

Mr. Lamborn was sharing this.

Q. Well, the $10,000.00 was all that you was to

be in, in cash, wasn't it? A. Yes, sir.

Q. And you were to get $22,500.00 worth of bonds,

and enough cash, I suppose, to take care of this ?

A. No ; I was getting no cash.

Q. You was getting no cash? A. No.

Q. How many bonds were you getting, then ?

A. $22,500.00.

Q. Well, that only made you $22,500.00 commis-

sion?

A. Well, that's \vhat I mean. I was getting in

addition to that $1,000.00, or $10,000.00 in bonds for

the $1,000.00 that I was putting in.

Q. Making $32,000.00 in bonds altogether that

you were getting ? A. Yes, sir.

Q. These bonds to be a mortgage on the whole

property % A. Yes, sir.

Q. And you would be in on this property $10,-

000.00, in return for which you would be getting

$32,500.00 bonds of the company and a quarter in-

terest in the property?

A. Yes, sir; but I say, on this $22,500.00 I was

sharing that with Mr. Lamborn.

Q. How?
A. I was sharing the $22,500.00 with Mr. Lam-

born.
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Q. You were? A. Yes, sir.

Q. When did you make that agreement with Mr.

Lamborn ? A.I didn 't make any agreement.

Q. Tlien, why were you sharing it with him?

A. Any more than I told him we were in on the

transaction on an equal basis, and that he was en-

titled to his % of these bonds that was returned to

me by Mr. King.

Q. And you were going to give him %

—

A. —of the commission bonds.

Q. —of the $32,500.00 bonds ?

A. No—of the $22,500.00 bonds.

Q. Then Mr. Lamborn was getting a commission

out of the sale, too?

A. Well, he was getting his % of those bonds.

Q. Well, Mr. Lamborn was to get $32,500.00 in

bonds besides, wasn't he?

A. I don't know. I should think he was getting

$30,000.00.

Q. How?
A. I should think he would be getting $30,000.00.

Q. Were you—yes, $32,500.00—were you to get

any part of those bonds?

A. Of Mr. Lamborn 's?

Q. Yes. A. No, sir.

Q. Still, you were giving him a part of yours?

A. I was giving him part of these bonds that Mr.

King was giving me as commission.

Q. Now, did Mr. Lamborn understand that you
were going to give him two-thirds of those $22,500.00

in bonds ?
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A. He understood that he was sharing with me.

Q. Did he understand he was going to get two-

thirds of those $22,500.00 bonds?

A. He understood he was getting his pro rata.

Q. Did Mr. Lamborn know you were going to get

those $22,500.00 of bonds? A. At what time?

Q. When this agreement was signed ?

A. No.

Q. He didn't know you were going to get them at

all? A. No.

Q. Well, then, he couldn't have known anything

about it, could he ? A. No.

Q. When was it you told him?

A. After securing a contract with Mr. King.

Q. How?
A. After securing a contract with Mr. King.

Q. After this contract was signed—this original

contract ?

A. Yes ; at the time we paid the $7,500.00.

Q. After that? A. Yes, sir.

Q. How long after? A. I don't remember.

Q. You don't recollect? A. No, sir.

Q. Now, when was it, after this agreement was

executed, that you again came back to the Salmon

River country?

A. I came back—after taking Mr. Lamborn out

to the railroad, I came back within a week.

Q. And this agreement was executed on the 30th

day of July, 1908, wasn't it?

A. I believe so.

Q. Now, you say you and Mr. Lamborn came in
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there on Sunday ? A. Yes, sir.

Q. And went up to the mine on Sunday after-

noon?

A. Yes, sir. We was there until the following

Wednesday.

Q. Will you say that the 30th wasn't on a Fri-

day?

A. I will say that it was a Wednesday—the last

Wednesday in July. I don't know the exact dates.

Q. Are you certain it was Wednesday?

A. Yes, I am certain it was Wednesday that we

returned. It might have been the 31st; but it was

the following Wednesday after Mr. Lamborn got

there.

Q. Don't you recollect of going out to Mr. Shoup 's

on a picnic on a Wednesday ?

A. No, sir ; we went there on Tuesday.

Q. This contract was signed on the 30th—on the

day it bears date ? A. Yes.

Q. And when did you leave there after the con-

tract was signed?

A. In the evening I went up to Mr. Sharkey's

ranch.

Q. Now, you went up to the mine on Sunday?

A. Yes.

Q. You and Mr. Lamborn? A. Yes, sir.

Q. Mr. King wasn't along?

A. No, sir ; but we saw him there.

Q. And who did you see at the mine ?

A. I don't remember who we saw.

Q. You saw Mr. Miller?
^
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A. I think we saw Mr. Miller, and there might

have been some workmen there.

Q. You made some inquiries of them about the

mine, in a general way ?

A. Oh, we talked about the mine, yes.

Q. You were there for the purpose of looking this

mine over? A. Yes, sir.

Q. With a view to purchasing it?

A. Yes, sir.

Q. And with that purpose in view you talked with

some of those who were there at the mine ?

A. I talked with them, yes.

Q. And went in the mine ?

A. I think we went in the mine, Sunday after-

noon.

Q. You went in farther than Mr. Lamborn, didn't

you ? A. Yes.

Q. You went down to the end of the tunnel, didn't

you—the old tunnel? A. No, sir.

Q. How? A. No, sir.

Q. You didn't? A. No, sir.

Q. How far did Mr. Lamborn go, then ?

A. He went into the breast of the new tunnel.

Q. And you looked the situation over there the

best you could ? A. Yes.

Q. There was nothing to prevent you seeing any-

thing that might have been seen?

A. In the new tunnel?

Q. Yes. A. Nothing.

Q. How ? A. Nothing at all.

Q. Mr. King wasn't there?
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A. No, I don't think Mr. King was with us.

Q. The employees of the mine were there?

A. I don 't remember Whether the men were work-

ing that day or not.

Q. Mr. Miller was there?

A. Yes, Mr. Miller was there.

Q. And you asked him such questions as appeared

to you to be proper in investigating about the mine ?

A. Yes.

Q. And he showed you what he could 1

A. He showed us the mine, yes ; that is, the entry.

Q. And you asked him some questions about what

they had been doing? A. Yes.

Q. And the extent of the works? A. Yes.

Q. Who did you meet in Salmon City while you

were there ? A. Why, I don 't remember.

Q. You met quite a number of citizens there ?

A. Yes, sir.

Q. Talked with them about the fact that you were

contemplating the purchase of this mine ?

A. No.

Q. How? A. No.

Q. Nobody?

A. I might have mentioned it to one or two, but

not generally. In fact, I seriously doubt if there was

any one in Salmon who knew what my business was

there, except Mr. King.

Q. You think there was nobody there but him ?

A. I doubt if there was a soul there knew it out-

side of him and myself.

Q. Why did you want Mr. Lamborn to come to
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Salmon City?

A. Because I wanted him to meet Mr. King, and

see the general lay of the country.

Q. And see the mine?

A. And see the mine.

Q. And investigate for himself ?

A. Yes—as much as he could.

Q. So that you didn't want to be responsible to

Mr. Lamborn for any statements that you had made

that might not be in accordance with the fact?

A. Well, it was more satisfactory for him to be

there.

Q. Mr. Lamborn, in fact, insisted on coming out,

didn't he? A. No, sir.

Q. He didn't? A. No.

Q. Was he willing to take your word for it ?

A. Yes, sir.

Q. Your word entirely for it?

A. Yes, sir.

Q. You told Mr. Miller that Mr. Lamborn had

left the matter to you, but that you were going to

have him come out there and see for himself?

A. Yes, sir.

Q. And that was your purpose in bringing Mr.

Lamborn there ? A. Yes.

Q. So that he could see for himself ?

A. I wanted him to meet Mr. King and let them

talk the deal over.

Q. Now, you knew that all the coal that had been

sold from this mine had been sold there locally about

Salmon City, didn't you?
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A. Except the tonnage for this mine, outside.

Q. How far was it out to the Copper Queen mine ?

A. I don't know. It was on the divide—well, it

must be forty miles, or maybe not so much,—between

thirty and forty miles.

Q. Who was Mr. King selling coal to in and

around Salmon City? A. The citizens.

Q. Do you mean to say you didn't inquire some-

thing from the citizens—something about the char-

acter of this coal? A. Yes.

Q. How? A. Yes.

Q. Did you, or did you not ? A. I did.

Q. You did? A. Yes.

Q. You saw the coal burned? A. Yes.

Q. Mr. Lamborn saw it burned ?

A. Yes, sir.

Q. And you were up to the mine and saw it taken

out?

A. Yes ; we saw the work in the new entry.

Q. You saw them taking out coal ?

A. Yes, sir.

Q. And bringing it down to Salmon City, and

selling it to the various inhabitants of that place, did

you? A. Yes, sir.

Q. And you talked with these people to whom this

coal was sold, about how it burned, and what they

paid for it, etc. ? A. Yes, sir.

Q. And that was in pursuance of your plan to in-

vestigate this mine, wasn't it? A. I was

—

Q. Wasn't that—

A. Yes ; I was getting some information about the
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burning of it.

Q. You were getting what information you could *?

A. Yes, sir.

Q. Now, 3'ou came back, after you had seen Mr.

Lamborn off at the station, to Sahnon City?

A. Yes, sir.

Q. And how long did you remain continuously in

Salmon City from that time?

A. Well, I left for Texas about the latter part of

September.

Q. You were, of course, frequently at the mine

during August and September? A. Yes.

Q. And did you have anything to do in regard to

the property there, as to its management?

A. Yes; I was there directing the permanent

work.

Q. You were directing the permanent work ?

A. Through Mr. Miller, yes.

Q. As a matter of fact the work was turned over

to you? A. Yes; the

—

Q. And you had what might be called the superin-

tendency of this property, didn 't you ?

A. Yes.

Q. Its general management ? A. Yes.

Q. And you were in daily conference with Mr.

Miller, who was the practical man in charge of the

work? A. Yes, sir.

Q. And were frequently in the mine ?

A. Yes.

Q. And saw the course of development ?

A. Yes.
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Q. Now, would you say that you were there prac-

tically every daj^ up until the time that you left in

September ?

A. Well, no ; there was a part of the time I was

down the river, looking at other mines.

Q. But you were there a great deal, at any rate ?

A. Yes, I was there.

Q. And then you went away about the 20th of

September, and returned to this mine at what time "?

A. About the middle of November.

Q. About the middle of November ?

A. Yes, sir.

Q. Did }'ou resume your position then as General

Manager? A. Yes, sir.

Q. And, of course, up until the first of January

were frequently around this mine ?

A. Yes.

Q. And noticed its general condition %

(No answer.)

Q. Now, you were observing its output, of course,

from day to day, as General Manager %

A. Yes.

Q. And what time was it that you got to looking

over these stubs'?

A. As soon as I found them.

Q. When was that?

A. The latter part of January.

Q. That was the first time that you suspicioned

that the output might not have been as much as Mr.

King stated it was?

A. I was afraid that it wasn't—I suspicioned

—
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yes, I suspicioned before that it was going to fall

short.

Q. How much short?

A. Well, it seemed to me like half as much as Mr.

King represented.

Q. You thought that you would not be able to do

more than half as much as he said that he did ?

A. Yes.

Q. Now, when was it that you first suspicioned

this?

A. Well, along the middle of the month, or a few

weeks before.

Q. The middle of ^^^at month?

A. Of January.

Q. You never had suspicioned it before that?

A. No; I didn't—

Q. You worked along there from month to month,

as General Manager of that mine, watching its out-

put from day to day, and it never occurred to you

to suspicion that until in January ?

A. I couldn't understand why we were not mak-

ing the output which we should. I recognized the

fact that our output was falling considerably short

;

but Mr. King

—

Q. Well, when was it you recognized that ?

A. Well, along in December.

Q. You were not attempting, while you were Gen-

eral Manager there, to increase the output, particu-

larly, were you?

A. I solicited from the citizens ; but my main ob-

ject was in driving the main tunnel ahead, and get-
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ting it on a permanent pajdng basis.

Q. Yes ; that was jout main object 1

A. That was my main object.

Q. You were not trying to force the output of the

mine'?

A. No. I figured that if we maintained the out-

put as Mr. King was supposed to have made it, that

that would be very good.

Q. And you were trying to put the mine in shape

so that you could get the coal opened up, and the

mine in such shape that it would be of a permanent

benefit to the mine, rather than a present benefit to

the owners ? A. Yes, sir.

Q. And that was your object when you were Man-

ager? A. Yes, sir.

Q. And still, with that object in view,

—

A. That was the main object.

Q. And still, with that object in view, you think it

came up to about half of what Mr. King represented

it to be, do you?

A. I didn't think it was going to be half. I

thought we would have to do at least

—

Q. Didn't you say a moment ago that j^ou thought

it was about half?

A. No—I thought we would do well if we did

make half.

Q. Well, you thought it was running about half,

didn't you?

A. No, I didn't think it was running half.

Q. You didn't?
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A. No, I didn't think it was.

Q. Well, why did you so state a moment ago, if

you did so state ?

A. Well, I didn't put it exactly that way, Mr.

Clark.

Q. Well, about how much did you think it was

running ?

A. Well, I don't remember, but less than half.

Q. How much less than half %

A. It didn't seem to me like we were running

much more than a third, if that much. I had no rela-

tive figures to base

—

Q. You had no figures ?

A. That is Mr. King's tonnage for those same

months the year before. I had nothing to make a

comparison.

Q. Well, you had nothing to make a comparison

with? A. No.

Q. Didn't you supply all of the people who

wanted coal, in and about Salmon?

A. Yes.

Q. And when was it that you left the mine as Gen-

eral Manager!

A. Well, when this difficulty came up—^about the

latter part of March.

Q. About the latter part of March ?

A. Yes.

Q. As a matter of fact, you didn't make much

effort that year to increase the tonnage from that

mine, did you?

A. Well, I made a solicitation from those who
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were not using it.

Q. You became dissatisfied in January, didn't

you? A. How is that?

Q. You became dissatisfied with this transaction

in January? A. Yes, sir.

Q. And you concluded that you would throw this

deal up ?

A. I was satisfied that we would be better off

with our money than

—

Q. And you concluded that the deal would be

called off? A. Yes, sir.

Q. And, of course, after that time you didn't pay

much more attention to the permanent development

of the mine, did you? A. No, sir.

Q. And in fact didn't take much more interest

in it after that, did you ?

A. No, sir, not after the first of April.

Q. Then you worked there in the permanent

benefit of the mine from along in August until the

fore part of January?

A. Yes. No—we worked later than that; that

is, we kept looking after it until the time Mr. King

agreed to pay our money back.

Q. Yes; but 3"ou didn't take much interest after

that, did you? A. Up to that time.

Q. After the fore part of January?

A. After the latter part of January—after the

middle of February.

Q,. The mine laid practically idle the balance of

that season, didn't it?

A. Well, the regular tonnage was always taken.
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Q. Was there a cave-in, in the old Pollard work-

ings, when you had the niaxiageinent of if?

A. A cave-in?!

Q. Yes. Was it caved in so that you couldn't get

at this breast of coal in the old workings ?

A. It was, up to the latter part of January ; that

is to say, it was obstructed so we couldn 't get in.

Q. So that in your operation of the mine you

didn't take any coal from the old Pollard w^orkings,

did you?

A. Yes; we raised up to a pillar—we took out a

pillar that Mr. Pollard had left.

Q. But that was all ?

A. That was practically all, yes.

Q. Then, you didn't have the old workings opened

up so that you could go in there and take the coal out

from the old workings, did you?

A. No, except this one pillar.

Q. Do you know as a matter of fact whether

those old workings have since that time been opened ?

A. They have been opened so that we can get into

the old breast.

Q. If you had been able to work on the old breast

as well as the new breast, wouldn't the output of your

mine have been materially increased?

A. I think not.

Q. You don't think so? A. No.

Q. Why not?

A. Because we supplied all the demand.

Q. Well, that isn't the question. You say you

supplied all the demand; but if there had been an
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increased demand, then couldn't the outiiut of your

mine have been materiall}^ increased?

A. Oh, if ^Ye had had the demand we could have

supplied more tonnage, yes.

Q. Then, the reason for not supplying more ton-

nage was because there wasn't sufficient demand for

it? A. No, sir.

Q. How? A. No, sir.

Q. You say that is not the reason ?

A. No—I say that is the reason that we didn't

supply more, is because the people didn 't want more.

Q. And the reason you didn't furnish more is be-

cause the people didn 't want more ? A. No.

Q. It wasn't because the mine wouldn't produce

it?

A. We could have taken out more, yes. We could

have put on another shift; in fact, some of the time

^e did put on another shift.

Q. And you never opened up that old breast ?

A. Well, it would have been difficult

—

Q. Well, it has been done since that, hasn't it?

A. Yes. After we got in for the proper dis-

tance

—

Q. And the bulk of the coal that that mine has

since produced comes from the old breast, don't it?

A. I don't know.

Q. You don 't know

?

A. No, I don't know.

Q. You would not say that is not true ?

A. But I will say that it could be true.

Q. How?
A. I will say that it could be true.
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Q. Yes, it could be true. Then, if you had had

the demand, and attempted to increase the output, in

all 231'obability you could have brought it up to the

2,300 or 2,400 tons, which Mr. King said it did pro-

duce, couldn't you?

A. Well, I expect we could if we had had the de-

mand ; but it would have required a heavier force.

Q. Then, when Mr. King stated that the mine

would produce 2,300 or 2,400 tons, he was stating

what was literally true, wasn 't he ?

A. How is that ?

Q. When Mr. King said this mine could and would

produce 2,300 tons, he was stating what was literally

true, wasn't he?

A. Mr. King stated to me that the mine had pro-

duced 2,300 tons, or more, and could show an in-

crease for another year.

Q. Well, if he stated that it would produce 2,300

tons

—

A. He stated that it had.

Q. If he did state it

—

A. He stated that it had.

Q. Well, you don 't say that he stated it would do

it?

A. He said that it would show an increase.

Q. Well, it would have shown an increase if it

had been properly worked, wouldn't it?

A. If we had had the demand that Mr. King said

that he had had the year before, we would have

showed an increase, yes, sir.

Q. Over 2,300 tons?

A. Over 2,300 tons.
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Q. So that there was nothing the matter with

the mine; it was simply a matter of demand, that's

all? A. Yes, sir.

Q. There was plenty of coal to produce everything

that Mr. King said it would, if there was enough

people to burn it?

A. There is plenty of coal, such as it is.

Q. And you saw it burned ?

A. I saw it burned.

Q. And Mr. Lamborn saw it burned ?

A. Yes, sir.

Q. And you thought it burned pretty well, didn 't

it?

A. I thought it burned well, but it created a good

deal of ash.

Q. In other words it looked good to you ; so well

that you were willing to invest your money in it as a

coal proposition ? A. Yes, sir.

Q. This particular winter was a very mild winter

up there in that section of country ?

A. The latter part was mild.

Q. And the month of December was mild, wasn't

it?

A. December w^as fairly mild—the latter part

was fairly mild.

Q. And weren't you behind in your orders while

you were General Manager of that mine ?

A. I don't think there was but one time when
we were crowded on our orders.

Q. There was one time when you were crowded

on your orders ; when was that ?
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A. Well, I don't remember just what time of the

year, but it must have been in December, or Novem-

ber.

Q. What were you selling this coal for ?

A. At $6.00 per ton.

Q. Mr. Lambom thought that price ought to be

raised, didn't he? A. Yes, sir.

Q. Do you say that you figured that you might

make or could make a profit of $3.00 a ton out of this

coal? A. Yes, sir.

Q. And that Mr. King thought you could make a

profit of $3.00 a ton on it? A. Yes, sir.

Q. Well, now, why couldn 't you make that profit ?

A. Because we didn't have the demand.

Q. Because you didn't have the demand?

A. Although it was a greater demand than—we

had more customers than Mr. King said he had.

Qi. But you don't know whether they took as

much coal or not ?

A. I think those who burned coal used about the

same tonnage.

Q. Well, do you know they did? You don't

know anything about it, do you?

A. In some cases I do, yes.

Q. Well, at any rate, Mr. Richards, if you had

had an increased demand you could have made $3.00

a ton on this coal, selling it at $6.00?

A. If we hadn't had to have sorted it.

Q. How?
A. If we hadn't had to have sorted it; but we

didn't make $3.00 a ton.
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Q. A¥ell, when 3^ou had to sort it, how much did

you make?

A. Well, the sorting was that much more expen-

sive. We had to sort it all.

Q. How much profit was there in it '^

A. There was none. The receipts practically

balanced the expense.

Q. Don 't you think some of that might have been

due to mismanagement?

A. I don't think so. So much work had to be

performed on the coal.

Q.. You, of course, don't know how much coal

that mine has produced this last winter, do you I

A. No, I don't.

Q. Well, the coal was good coal, wasn't it, after

it was sorted? A. It was not.

Q. What? A. It was not.

Q. Wasn't it? A. No, sir.

Q. When did you come to that conclusion?

A. Well, I knew it was not first-class coal when

we were in the breast ; we all knew that, but then we

expected that the increase—Mr. King had repre-

sented that the breast was clean and unsortable coal,

and that is the point, when we were working clay

—

Q. Well, you knew that this was not good coal,

you say?

A. Yes, as we came to it we recognized it.

Q. And you had seen this old breast before that?

A. Before the transaction?

Q. Yes?

A. No, sir, I hadn't seen ahead of the breast.
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Q. Didn't you say you saw it in 1906, when you

first went in the mine?

A. I had seen the old Pollard workings.

Q. Yes; the old breast was in there, wasn't it?

A. Well, that was approaching the place that Mr.

King spoke of.

Q, And he said that this in the old breast would

not need to be sorted? A. Yes.

Q. He said that?

A. Yes—the farthest point that he had mined

from.

Q. And you couldn't go in there because it was

bad air? A. Bad air, and caved.

Q. Did you ask Mr. Miller if that were true—if

this didn't have to be sorted?

A. I don't remember what Mr. Miller did say.

Mr. Miller was noncommittal in all his conversation.

Q. Well, as a matter of fact you had seen that

coal there from year to year that was being pro-

duced from that mine, hadn't you?

A. No, sir, I hadn't.

Q. You hadn't? A. No, sir.

Q. You had never seen any of it before?

A. At the mine ?

Q. That was being burned, that was being pro-

duced from that mine ?

A. Yes, I had seen it.

Q. You knew that all that coal had to be sorted,

didn't 3^ou?

A. From Mr. Pollard's workings?

Q. Yes?
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A. I didn't know that he was sorting it, no.

Q. Didn't you ask him if he ever sorted it?

A. No, sir, I didn't ask him.

Q. Well, YOU understood a large increase in the

demand would come by this railroad coming in there,

didn't you? A. That wasn't the—

Q. Didn't you expect that?

A. We would expect it, yes; but that wasn't our

consideration.

Q. And that was one of the main considerations

when you bought the mine, was the fact that this rail-

road was coming in there, wasn't it?

A. We didn't know the railroad was coming.

Q. Well, you had a pretty strong suspicion, didn't

you?

A. That wasn't why we purchased the mine.

Q. You didn't expect to make any immediate

profits out of this mine, did you? A. Yes, sir.

Q. Oh, you did? A. Yes, sir.

Q. You expected to make immediate profits?

A. Immediate.

Q. How much ?

A. Well, we expected to make six per cent on our

investment.

Q. You figured that you could do that if it pro-

duced 2,300 tons ? A. If Mr. King was correct.

Q. If it produced 2,300 tons, you figured you

could make six per cent on your investment?

A. Yes, sir.

Q. And if it produced 2,300 tons of the coal that

it had been producing, you could make that same six
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per cent, couldn't you?

A. We could if we didn't have to sort it. If we

could make $3.00 a ton we could, yes.

Q. Well, you knew that all of this coal that was

coming out of the mine when you were up there had

to be sorted, didn't you? A. Yes, sir.

Q. You knew that, didn't you?

A. Yes, sir.

Q. And you expected to sort it?

A. We, expected to sort—to pick it over, yes, sir.

Q. And you didn't figure on anj^thing else, did

you, when you made this purchase ; that is, that this

was sortable coal—this at the breast—and you knew

all of that coal in that mine had to be sorted?

A. No, sir. Mr. King told us it was clear and

unassortable coal, and we took his word for it, and

Mr. King told me so.

Q. You came out there to investigate, and then

concluded that you would take Mr. King's word for

this important point of this transaction, did you ?

A. Yes, sir. Mr. King's word was good enough

for me.

Q. Well, then, why did you come out to investi-

gate ?

A. Well, we wanted to see what we were getting,

and to see Mr. King.

Q. Mr, King's word was good enough for you;

but you thought you had better investigate?

A. Well, yes, to see how we could operate

—

Q. And with that object in view you did investi-

gate, didn't you? A. So far as we could.
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Q. Now, in this coal mine was included 480 acres

of land that adjoins the village of Salmon—patented

land? A. Yes.

Q. This sale, then, included 480 acres of patented

land adjoining the townsite of the City of Salmon,

and this coal mine? A. Yes, sir.

Q. This patented land is of very considerable

value, isn't it?

A. It has an agricultural value, yes.

Q. Of approximately $100.00 an acre, doesn't it?

A. I shouldn't think so.

Q. You wouldn't think so?

A. No. I would hate to give $100.00 an acre for

it.

Q. Well, what would you give?

A. Well, I don't know. I would have to consider

what I might be able to get out of it in the way of

produce—agriculturally.

Q. Don't you know as a matter of fact that land

of similar character, and not so good, in that imme-

diate neighborhood, was selling and is now selling for

$100.00 an acre, and miore?

A. No. I am not familiar with the prices. I

understand the prices are very high, though.

Q. They are very high in there now, aren 't they ?

A. I understand they are.

Q. And that is first-class agricultural land, isn't

it? A. Well, I should hardly think so.

Q. And fruit land?

A. It is good fruit land. It would probably be

better for fruit than agriculture.
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Q. And that is more valua'ble than for agricul-

ture, isn't it? A. It is very valuable land.

Q. Did you ever see any reports made by experts

as to this mine ? A.I have seen, yes.

Q. Did you see any prior to the time that you

purchased it? A. No, sir.

Q. You didn't? A. No.

Q. You knew experts had examined it?

A. No, nothing more than the State Mine In-

spector.

Q. The State Mine Inspector?

A. I believe that was the only one. I had none

reporting on it.

Q. Did you see his report ?

A. I saw his statement in his Mine Report, yes

—

the State Mine Report.

Q. That was to the effect that this was a very

promising mine, wasn't it?

A. Well, it didn't pass on the prospects of the

mine .so much as it discussed the probable extent of

it.

Q. And was that a favorable report?

A. To that extent it was ; that it was continuous

—

the vein formation might be continuous.

Q. And who was that State Mine Inspector ?

A. Robert Bell.

Q. Did you inform Mr. Lamborn as to his report ?

A. Yes, sir.

Q. That was before you made the purchase ?

A. I might have—I just mentioned that he had

made this report to this extent.
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Q. That was before you made the purchase ?

A. Yes, sir.

Q. You knew that Mr. King had just purchased

this property shortly before, didn't you? In fact,

he had just purchased it when you first went with

him to the mine ?

A. Yes; he was just assuming charge, I believe,

the first of iSeptember.

Q. Yes ; he had just purchased the mine. He was

running a bank down there in Salmon City ?

A. Yes, sir.

Q. He didn't pretend to you to be a coal expert,

did he? A. No.

Q. He was merely such as any other private citi-

zen as might know little or nothing about coal prop-

erties? A. Yes, sir.

Q. In fact, he wanted your opinion on it, didn't

he?

A. He wanted my opinion especially in regard to

what I thought of its extent ; whether it was perma-

nent or not.

Q. Did you give him that opinion?

A. I did.

Q. And what did you tell him?

A. I told him I thought it was permanent.

Q. In other words, you were acting as an expert

to Mr. King, weren 't you ?

A. No, not as a coal expert, for I know

—

Q." But you were acting as an expert on mines ?

A. Well, as having a judgment on mines I was,

yes.
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Q. Well, are you acquainted with coal veins, and

what indications are necessary in order to indicate

that the veins are permanent?

A. No, not especially with coal veins.

Q. Well, what was there about this that made you

think that it was permanent f

A. Starting from the portal of the tunnel, and

following in on the strike of the vein, we found that

it continued, as we went in and gained way, or depth

;

that this vein was continuous.

Q. It looked better all the time the farther in you

got?

A. From the portal to the place where I first saw

it, where Mr. Pollard was working, there was quite

an excellent change for the better, yes.

Q. All those things together indicated to you that

this was a permanent proposition? A. Yes.

Q. And that, of course, would be a very valuable

thing, when taken in connection with the purpose to

buy the mine, wouldn't it? A. Yes, sir.

Q. The question of its permanency ?

A. Yes, sir.

Q. And Mr. King wanted your opinion on that?

A. Of the permanency, yes, sir.

Q. And he wanted to find out whether or not you

thought he had made a good buy ?

A. Yes, sir.

Q. Did he tell you what he had paid for it?

A. I believe that he did.

Q. What was it?

A. Why, he said he paid $30,000.00.
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Q. He said he paid $30,000.00 for it?

A. But I am not sure,whether it was at this time

—the first time I met him in regard to it.

Q. And Mr. King wrote you that he had put on a

mule, and was putting the property in better shape,

so that it could be worked better ? A. Yes.

Q. You found all that to be true when you re-

turned? A. Yes.

Q. In fact, every representation that Mr. King

made to you about the surface matters there, so far

as you could see when you and Mr. Lamborn came,

were literally true ?

A. The improvements, yes.

Q. Then, there were just two misrepresentations

of which you complain : One was the question of the

output of the mine ; and the second was that he said

that this ore would have to be sorted—or, it wouldn't

have to be sorted ?

A. And the representations that the upper strata

of coal in the new entry being the same as the strata

from which they had mined the year before.

Q. Now, those were the only misrepresentations

of which you complain?

A. I believe those are the three main

—

Q. Yes. In other words, you say that he repre-

sented that this mine had produced 2,300 tons, and

would do so again? A. Yes, sir.

Q. Now, that was one misrepresentation he made.

The second is, that 5^ou say he said that this breast

of coal in the old workings would not have to be
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sorted? A. Yes, sir.

Q. And that is the second one ?

A. Yes, sir.

Q. Do you know whether that coal has to be

sorted or not? A. I do.

Q. When did you find that out?

A. When we got in there.

Q. When was that?

A. About the 2-ith of January, 1908.

Mr. RICHARDS.—1908?
WITNESS.—No—1909.

Mr. CLARK.—Q. 1909? A. Yes, 1909.

Q. And this upper strata, you say he said that

was the same as what ?

A. The coal from which he had mined was the

same as the upper strata of the vein in the new tun-

nel.

Q. That is, the coal in the old breast

—

A. Yes.

Q. —was the same as the upper strata in the new

tunnel ? A. Yes.

Q. Well, now, do you mean to say that the upper

strata in the new tunnel didn't have to be sorted?

A. There was no coal there.

Q. How ? A. In the new tunnel ?

Q. Yes?

A. It wasn't coal; it was entire waste—slate and

clay.

Q. Well, then, the coal in the new breast was

better than he represented it to be, wasn't it?

A. No. He didn't have to make any representa-
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tions as to the new breast ; we could see that.

Q. But he said that the old breast, the upper

strata 'svas the same as the upper strata in the new

breast; is that right? A. Yes, sir.

Q. Now, what is the difference ?

A. The difference is that the strata in the lower

portion of the new breast is the same as the lower

strata in the—in his workings; and that the upper

strata in the new breast was waste, the same as it was

aboA'e the strata of coal from which he mined the

year before,

0. Now, Mr. Richards, that is just as lucid as

mud to me. I don't know whether I am dense or

not. Now, I wish you would explain that again.

A. Mr. King stated that the upper strata of the

new entry was the same as the mine—as the vein

from which he had mined in the old works—the old

face.

Q, Now, you say the upper strata in the new

breast didn't amount to anything, but was Avaste?

A. It was entire waste.

Q. And that he said that this upper strata, which

was entire waste, was just the same as the lower

strata in the new breast—the old breast—as the

strata from which they had mined? Then he

represented to you that the strata from which they

had mined in the old breast was absolute waste?

A. In the new breast.

Q. How? (Laughter.)

A. What was meant, Mr. Clark, was that the

upper portion of the vein in the new entry, which
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showed in the new entry to be waste, had increased

in quality until at the breast from which Mr. King

had mined the year before it was good coal—clean

and unsortable coal.

Q. Well, I think I can perhaps intelligently

understand that, Mr. Richards. That is the first

time that I have been able to grasp it. In other

words, he told you that the upper strata in the old

breast, which had been the same as the upper strata

in the new breast, had gotten better to such an ex-

tent that it could be mined for merchantable coal?

A. Yes, sir.

Q. I think we can understand that. Now, how

wide was this upper strata %

A. Well, what we could see of it in the new breast

was six or seven feet.

Q. Six or seven feet?

A. Yes, sir; possibly not seven, but approaching

six, all right.

Q. Now, when you got into the old breast and

found what there was there, what did you find?

A. We found a room there that showed a breast

of five feet, or about five feet, of this coal.

Q. Horizontal, or

—

A. Well, the thickness of the vein.

Q. It was about five feet?

A. About five feet, yes.

Q. And how high was it up and down?

A. Well, the thickness of the coal vein would

represent the height.

Q. Of the tunnel?
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A. Of the room. Of course, the room was

broken. I suppose it might have been six feet.

Q. Well, now, there was five feet of thickness

there, wasn't there? A. About that, yes.

Q. Of coal? A. Yes.

Q. And how many stratas was it in ?

A. Oh, I couldn't say as to the nvunber of stratas

;

there was a great many stratas.

Q. And it was just about the same kind of coal

as you met with in the new workings ?

A. Yes ; the lower portions might have increased

a little in value, not much. It wasn't as large, I

think, as we had gone through a couple of hundred

feet back.

A. Well, it was a better vein for the purpose of

producing coal, wasn't it?

A. It was a very good vein from which to mine

coal.

Q. And you could produce more coal from that

vein than you could from the new workings, which

you had mined out?

A. Well, the new workings, we were simply driv-

ing a tunnel—we were just sim_ply driving a tunnel.

Q. Well, you couldn't have produced much more

coal from it? A. Sir?

Q. Did you ever produce any coal from it?

A. Not exactly from that one place. We had

raised the room to go in there, just in front of it.

We were within a few feet of it when I was last in

the mine.

Q. You were within a few feet of it?
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A. Yes, sir.

Q. You hadn't gotten up to if?

A. We were up to the same coal, yes.

Q. But you hadn't gotten up so that you yourself

saw the breast of the old workings %

A. Oh, yes. We made an opening there ; but we

didn't stope any coal through. I was in there re-

peatedly.

Q. Therefore there was one place where you

might have gotten coal, and a place where you didn't

get any coal while 3^ou were operating %

A. Well, we had to raise in there.

Q. Well, you didn't do it, anywav?

A. No, we didn't mine from there.

Q. And you might have got more coal from that

place than any other place in the mine *?

A. Yes, sir.

Q. Upon how many places were you working?

A. Well, we kept driving the main entry, and we

worked from a room off from the main entry, back

from the breast of the entry—a slope we would run

up.

Q. Then, you were all the time working in the

face of this new tunnel?

A. That was always being worked on; and then

we were taking coal out from the pillar we had

raised to.

Q. But the bulk of the coal was taken from the

face of this new tunnel ?

A. No, not from the face. The bulk of the coal

was taken from the rooms that we made and raised
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into after we got in there.

Q. But how far did you go in?

A. I think about 625 to 640 feet.

Q. Well, while you were driving this 625 feet, all

the coal was taken from this tunnel, wasn't it?

A. No, not all of it.

Q. How much was taken from any other place ?

A. Well, I don't know just the point that we
raised to this pillar, but it was probably 400 feet.

Q. After you got in 400 feet you raised to this

pillar? A. Yes, sir.

Q. And for the 400 feet that 3^011 were going in,

all of it was taken from the face of these new work-

ings? A. Yes, sir.

Q. How long were you, in driving that 400 feet ?

A. I forget just how long ; but we must have been

there—we must have gotten there in December, be-

fore we raised up to this pillar.

Q. And it was along in December some time that

you raised up to this pillar? A. Yes, sir.

Q. And all of the output of the mine up until

that time was taken out of the face of this new tunnel

that you had seen? A. Yes.

Q. And from some time in December—about

what time in December would you say?

A. Well, I wouldn't say—I couldn't say.

Q. Then you took out this pillar, and then went

on in the face of the new tunnel ?

A. Yes; we kept the face of the new tunnel going

all the time.
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Q. Then none of the coal that was taken out

while you were there was taken from the breast of

the old workings? A. No.

Q. To which Mr. King, you say, referred you?

A. That Mr. King had said was unsortable coal.

Q. None of it was taken from the breast of the

old workings at all? A. No.

Q. Now, where was it that you couldn't see the

breast of the old workings'?

A. Where Mr. King had done the most of his

mining, supplying the trade in previous years.

Q. Well, why couldn't you see it?

A. Because it was caved, and bad air.

Q. Well, could you get around the cave?

A. No.

Q. You had seen this breast of the old workings

yourself about the year before, hadn 't you ?

A. You mean when Mr. Pollard was there?

Q. Yes? A. No, not that part.

Q. Well, when Mr. King took you up there ?

A. I had been to Mr. Pollard's workings. It was

practically the same room, but not nearly as far in.

Q. You had seen the breast of the old workings,

with the exception that it was not so far in ?

A. Yes—by several hundred feet.

Q. How near to this breast of the old workings

did you take coal, when you were mining the prop-

erty?

A. The last time I was in the mine they were tak-

ing coal then a very few feet in advance of where

Mr. King had taken it. That is the room that they

had raised up and gone around.
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Q. When was that!

A. Why, I believe it was in March.

Q. March, 1909? ' A. March, 1909.

Q. You never saw any coal taken from the breast

of these old workings'?

A. No, sir ; we never took a pound from there. I

saw samples from there, which Mr. King showed me.

Redirect Examination.

(By Mr. RICHARDS.)
Q. I noticed in the cross-examination by Mr.

Clark asked you if you had been at Victor. You

said you had not. You had reference to Victor,

Colorado, that you had been ?

A. Victor, Colorado?

Q. Yes, sir.

A. I used to live there. I thought he meant Vic-

tor, Idaho.

Q. Now, in speaking of a commission which you

state Mr. King had agreed to pay you ; what, if any,

information did you give Mr. Lamborn relative to

dividing that commission with him?

A. After I had received the contract from Mr.

King I wrote to Mr. Lamborn that we had an addi-

tional amount of bonds coming to us. I don't re-

member if I stated the exact amount or not.

Q. Is it a fact or not that Mr. Lamborn went in

on exactly the same basis as you did?

A. Yes, sir.

Q. (Paper shown witness.) You may state what

that is? A. This is a receipt.

Q. Signed by whom?
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A. Signed by H. G. King.

Q. Dated when? A. January 1st, 1909.

Mr. RICHARDS.—We offer this in evidence as

Plaintiffs' Exhibit I.

Mr. CLARK.—No objection.

Mr. RICHARDS.—Q. You stated on cross-ex-

amination that you subsequently notified Mr. Lam-

born of this receipt for these bonds, did you?

A. Yes, sir.

Q. HoAv did you estimate the amount of bonds

that were coming, as stated in this receipt, as being

$22,500.00?

A. If I had sold the property for $80,000.00 I

would have received $30,000.00; and we took that

ratio in estimating the portion that was coming to

me from a smaller sale of the property—a sale of

a smaller portion of the property. If I had sold a

half interest in the property I would have received

$15,000.00.

Q. Instead of $22,500.00?

A. Instead of $22,500.00. As I sold a % interest

of the property I received %ths of $60,000.00, or the

$22,500.00.

Q. Mr. King retaining 14th under your arrange-

ment ? A. Yes, sir.

(At the request of Mr. Richards the (Special Ex-

aminer marked a certain letter for identification as

Plaintiffs' Exhibit '*J.")

Q. (Paper shown witness.) You may state what

that it?

A. This is a letter to Mr. A. H. Lamborn, New

York City.
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Q. Dated Avhen? A. March 5tli, 1909.

Q. And signed by whom?
A. Myself—"Dick." -

Mr. EICHAEDS.—I offer this letter in evidence,

and especially that portion of it which reads as fol-

lows: "I secured an agreement from King in regard

to the bonds that will work to our mutual benefit

quite materially if I succeed with it and I don't see

how it will fail now. I can go more into detail after

I discuss the matter with Cowan. But I expect to

draw $22,500 in bonds our way." That is simply to

show that he notified Mr. Lamborn, is all.

Mr. CLARK.—This is objected to as incompetent

and immaterial—a letter written long after the facts

and matters alleged in the complaint in this case,

and it is merely a self-serving declaration, written

by one of the parties plaintiff to the other.

Mr. RICHARD'S.—It is merely to show that he

notified Mr. Lamborn.

Q. What, if ciny, secrets did you keep from Mr.

Lamborn in reference to your arrangement with Mr.

King relative to this coal property ?

A. Well, Mr. King or Mr. Lamborn knows the

full details.

Q. I asked you what, if any secrets you kept

from him?

A. I haven't kept any secrets from him—none.

Q. What, if any advantage did you take or seek

to take of Mr. Lamborn, under the arrangement you

had of purchasing this property from Mr. King?

A. Not one bit.



Arthur H. Lamhorn and John G. Richards. 229

(Testimony of John G. Richards.)

Q. Can you give any fuller explanation of what

was asked you by counsel relative to an exchange of

checks between you and Mr. King, of $2,500.00 each?

A. In refeience to the $2,500.00 transaction, I

was going to have to borrow some money—I wanted

to carry on a transaction at Higgins—and Mr. King

informed me that he would loan me whatever money

that I desired, and he deposited in the bank at Hig-

gins, Texas, $2,500.00' ; or rather, I did.

Q. To your credit I

A. To my credit, and I don't know

—

Mr. CLARK.—Q. Now, which was that? Did

you deposit it, or did he?

A. Well, I don't know. It was $2,500.00 sent to

the bank of—that I had—the bank at Higgins. Now,

just the details of that transaction I am not clear

about.

Mr. RICHARDS.—Q. Well, state whether or not

in that transaction there was any injustice done to

Mr. Lamborn? A. Not one bit.

Q. In what way, if at all, did it affect the trans-

action, so far as you and Mr. Lamborn were con-

cerned? A. Not one dollar's worth.

Q. Did Mr. Lamborn understand the situation?

A. I don 't think that he did.

Q. At that time? A. At that time.

Q. When you say, as I understood you, that Mr.

Lamborn saw this coal burned, I wish you would

describe or state how much he saw burned ?

A. Why, there was a stove in the office at the coal

mine, and we built a fire there on this July day, to
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see if the coal would burn.

Q. What kind of coal—selected, or otherwise?

A. Well, it was assorted coal, such as they were

sending out to the trade.

Q. You were interrogated about a conversation

you had with Mr. Miller, in reference to Mr. Lam-

born being willing to take your word. I wish you

would explain that.

A. Mr. Lamborn was willing to take my word on

the proposition, and leave the whole transaction to

me—not even coming from New York.

Q. Did that word that he was willing to rely upon

include the statements of Mr. King, or not ?

A. They were.

Q. What, if any, information did you give to Mr.

Lamborn relative to your qualifications as a coal

man ?

A. Mr. Lamborn told me he knew nothing about

coal, and. I says, "I don't know a thing about coal

myself."

Q. Xow, how did it come that you sent that tele-

gram to Mr. King, requesting the statement from

him relative to the quantity of coal produced in the

previ(nis 11 months?

A. One of the letters I had received from Mr.

King stated that there was about 2,000 tons; and Mr.

Laniboin said, "Well, let's know what it is exactly

to date,
'

' and at his request I sent this telegram ask-

ing for the tonnage.

Q. What, if any, deception were you undertaking

to play upon Mr. Lamborn by sending the telegram
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which yoii say you sent unbeknown to him*?

A. None whatever.

Q. What was your purpose in sending it ?

A. So that I could get away from New York and

get out to Idaho. I was satisfied we had a good deal,

and I wanted to get out here.

Q. You were superintendent of the property, you

say for some time. Between what dates were you

superintendent %

A. Well, I was in charge of the property from

the time we entered into this contract (about the first

of August) until we decided to not carry the deal any

further.

Q. What information had you during that time

relative to the condition of the breast which you was

not able to see at the time you and Mr. Lamborn and

Mr. King were up there ?

A. Mr. King said that there was five feet of clean,

unsortable coal in the breast.

Q. What do you mean by '

' unsortable
'

' ?

A. Well, that it didn't require sorting.

Q. Well, what information did you have during

the time that you were superintendent that that was

not true"?

A. I had no information that that was not true

until we got into the mine, the latter part of January.

Q, Then what did you discover as to its truth or

falsity?

A. I discovered that we had five feet of coal sim-

ilar to that which we had gone through, and that

every foot of it had to be sorted.
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Q. Well, was it anything like a solid face of clean

coal ? A. It was not.

Q. Just describe it as nearly as you can f

A. It was layers of carbonaceous . material, di-

vided b}^ sand, clay, and bone coal ; in fact, it was all

bone coal—fissile.

Q. And when did you first discover that his state-

ment in that respect was not true f

A. About the latter part of January.

Q. And how did you discover it?

A. By personal inspection of the face.

Q. How did you come to get in there ?

A. We had been driving a tunnel on and raised

up for a room, and from this room we had e:ffected

an entrance into the old breast.

Q. Now, just give us the statement that he made

relative to that breast being the same as the upper

layer of the breast which jou could see.

A. Mr. King directed my attention to the upper

layer of the vein in the new tunnel ; that it was waste

—absolutely waste. ''But," he says,

—

Q. Now, is the new tunnel the one you could see ?

A. Yes, that is the one we could see.

Q. Go ahead.

A. "But this has increased in quality, and is the

strata from which we mined the coal last winter."

Q. That is the one he said was clean coal ?

A. Yes, sir.

Q. Well, how did you find that statement to be

borne out by the facts, when you opened this entry?

A. We found that the conditions that existed in



Arthur H. Lamhorn and John G. Richards. 233

(Testimony of John G. Richards.)

the breast of the new tunnel were about the same as

Existed in the

—

Q. —one 3^ou could see ?

A. In the one—in the old breast.

Q. That in the one that you could not see.

A. In the one that we could not see when we first

went there.

Q. What did you discover as to the amount of

coal he produced during the previous 11 months, ac-

cording to his statement of 2,300 tons?

A. We discovered that there was a considerable

shortage.

Q. Well, how much did you discover that he pro-

duced in that time ?

Mr. CLARK.—That is objected to for the reason

that this witness has not shown himself competent to

answer any such question.

WITNESiS.—Well, from the records we were able

to procure, and statements he had written to us of

the production for September and October, they

would not total 800.

Mr. CLARK.—We move to strike out the answer

as being incompetent and immaterial, and for the

further reason that the witness has not shown him-

self competent to answer the question, for the rea-

son that he has not shown from what scource his

knowledge was obtained.

Mr. RICHARDS.—Q. From what source did

you gain the information as to the quantity Mr.

King had produced in September and October, that

you mentioned?
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A. From stubs of the weigh checks.

Q. No—I am asking you from what source you

got it for September and October?

A. From his letters.

Q. Is that letter introduced in evidence?

A. I believe it is.

Q. From what source did you get the information

relative to the production between that time and the

—I have forgotten what date it was.

A. August the first.

Q. August the first?

A. From the stubs of the weigh checks.

Q. Where did you find those stubs?

A. In the office at the mine.

Q. And what do those stubs show was produced

during that time ?

Mr. CLARK.—That is objected to as incompetent

and immaterial, and not the best evidence.

Mr. RICHARDS.—I think that is correct. I will

withdraw that, Mr. Clark,

Q. Mr. Clark interrogated you about when you

first became suspicious that the production was not

equalling the ratio of production stated by Mr. King.

What caused that suspicion to arise ?

A. Well, I noticed there was a shortage in De-

cember, but I thought owing to the mild weather

there might be some excuse; and when it came to

the latter part of January and I found these stubs,

I was satisfied; but I was suspicious when I discov-

ered the opening in the old breast wasn't as he had

represented it.
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Q. In the statement you say Mr. King made and

rej^resented, relative to the profit that could be made

on $6.00 a ton, what was his statement as to the cost

of production, per ton %

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—He stated that the cost of produc-

tion was about $3.00.

Mr. RICHARDiS.—Q. What did you find the

cost of production to be, during the time that you

were superintendent %

Mr. CLiARK.—^That is objected to as incompetent

and immaterial.

WITNESS.—That the expenses about equalled

the receipts; I couldn't say whether they were more

or less.

Mr. RICHARDS.—Q. That doesn't answer my
question. I have no idea of what the receipts were.

I asked you what the cost per ton of production was,

during the time you were superintendent?

x\. Well, about $6.00 a ton.

Q. That is the way to put it. Counsel interro-

gated 3^ou as to your willingness to invest your money

in that proposition. Why and on what basis were

you willing to invest your money in that proposition?

A. On the basis that Mr. King had shown—had

represented to us that there was 2,300 tons produc-

tion ; that the breast in the old works was clean, un-

sortable coal ; and that we could more than pay six

per cent on the investment.

Q. Did anything in reference to the cost of pro-
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dilution enter into that?

A. The cost of production was, he said, about

$3.00.

Q. Upon that basis would it pay interest upon

the amount proposed to be invested in that property ?

A. Yes, I think it would.

Q. Then, why were you willing to invest your

money in that property ?

A. Because I thought there was a continuous vein

of this clean unsortable coal, which Mr. King had

said existed in the breast in the old face, and that it

would pay interest from the start.

Q. Why did you rely upon Mr. King's statement

relative to the breast of ore which he described ?

A. Because Mr. King I considered to be a friend

of mine.

Q. I say, why did you have to rely upon his state-

ment ?

A. Because we could not personally inspect this

breast.

Q. Did you rely upon it?

A. I did rely on it.

Q. Did you rely upon the statement relative to

the cost of production? A. I did.

Q. Did you rely upon the statement relative to

the breast you could not see being clean coal, and had

become so as an extension of the upper layer of the

breast that you could see ? A. Yes, sir.

Q. Is there any fruit on that land up there—that

coal land? A. There may be a few trees.

Q. Has there been much fruit raised in that coun-
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try? A. Not a great deal, but some.

Q. I wish you would state as fully as you can on

what basis and for how much the bonds were to be

issued on that property, to yourself, Mr. Lamborn,

and Mr. King %

A. There was to be an amount of bonds equal to

cover the cost we had paid them—$80,000.00^—and in

addition to that there was an amount provided for to

meet improvements.

Q. For the future? A. How is that?

Q. For the future ? A. For the future.

Q. Then, of this $80,000.00 that were to be issued,

how much was Mr. King to get ?

A. Mr. King was to have, in addition to $10,-

000.00, which represented his—$20,000.00, which

represented his one-fourth—I would have to figure

that out. Judge, to get it accurately ; but he was tak-

ing a portion of his

—

Q. Take your time ; I would just like your state-

ment.

A. He w^as taking a portion of his payment in

bonds.

Q. Well, how much? A. $20,000.00 worth.

Q. That made a total to him of how much ?

A. That would make a total to him of $40,000.00

in bonds.

Q. How much were you to get?

A. I was to get for my one-fourth interest $10,-

000.00.

Q. How much were you to get from him ?

A. I was to get from him $22,500.00.
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Q. How much was Mr. Lamborn to get %

A. Mr. Lamborn was to get $30,000.00.

Q. And what proportion of the commission

bonds that you were to get from Mr. King ?

A. I was to get the $22,500.00.

Q. What proportion, if any, of this was Mr.

Lamborn to get ? A. Three-fourths.

Q. Now, if you can, just tell us what Mr. Lam-

born was to have as his final amount, the amount you

we];e to have as your final amount, and the amount

that Mr. King was to have as his final amount ?

A. Well, I was to receive my final amount before

dividing with Mr. Lamborn.

Q. No—you have given that. I want the final

result, after you have divided it—just what shape

it was to be in^

A. Well, what is 3^ths of $22,500.00 ?

Q. Well, you can compute it—I don't know.

Mr. H. G. KING.—That is $16,880.00, Judge, if

you want it.

Mr. RICHARDS.—Yes—thank you.

WITNESS.—And $30,000.00, representing the

amount that he invested.

Mr. H. G. KING.—Mr. Lamborn is to get $32,-

500.00. The contract contains that.

Mr. RICHARDS.—Does the contract show that,

exactly ?

Mr. H. G. KING.—Yes, the contract shows ex-

actly.

Mr. RICHARDS.—Well, I don't care about that,

then.
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Q. How far were the old workings extended from

where you originally saw the breast, until it reached

the breast which you could not see, which Mr. King

stated was good coal?

A. The point where Mr. Pollard was working

from the portal of the tunnel I don't know.

Q. Well, give us an idea?

A. But it would be, I should guess, 300 or 400

feet—not so much as 400.

Q. When was that development made by Mr.

King, relative to the time when you saw that breast ?

A. Judge, I didn't give all the answer to that.

Q. I beg your pardon. I withdraw that question,

then, and you may answer.

A. The point—to repeat, the point at which Mr.

Pollard was working, I should say was between 300

and 400 feet.

Q. From where?

A. From the portal of the tunnel ; and Mr. King's

old face that we couldn't see was advanced on in a

couple of hundred feet farther.

Q. From the Pollard workings?

A. From the Pollard workings.

Q. And that is the breast you couldn't see?

A. That is the breast we couldn't see.

Q. When was that breast extended from the Pol-

lard workings to the breast that King said was good

coal?

A. While Mr. King was operating the mine.

Q. That you never saw, I understand, until Jan-

uary, 1909?
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A. I never saw it until January, 1909.

Recross-examination.

(By Mr. CLARK.)
Q. Now, you say that you and Mr. Lamborn were

to put up between you $40,000.00 in cash 1

A. Yes, sir.

Q. That was all the cash payment that you were

to make? A. Yes, sir.

Q. And in view of that cash payment, Lamborn

was to have a half interest in this mine, and you were

to have a fourth interest? A. Yes, sir.

Q. As a part of that transaction, you agreed that

the whole mine would be mortgaged, and bonds is-

sued on it? A. Yes, sir.

Q. That is, the whole 480-acre tract, including the

mine? A. Yes, sir.

Q. Bonds for how much ?

A. Well, I forget the amount that we specified

—

more than enough to cover it—but I think it was

$200,000.00.

Q. Now, of these bonds that were to be issued,

Lamborn was to have $32,500.00 ?

A. I think that that was an error in the contract

;

in some way or other that slipped in, in the regular

form.

Q. The issue of bonds, as a matter of fact, was

to be $80,000.00, wasn't it?

A. Yes ; we were to distribute $80,000.00 ; the rest

was merely to cover improvements.

Q. Well, the property was to be bonded for $80,-

000.00? A. Well, yes in addition—
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Q. And it was to be incorporated, the company

was, for $200,000.00, and bonded for $80,000.00?

A. No ; the bonds were to be

—

Q. Well, did you properly express it in this

agreement ?

A. There is one point in the agreement that I

think is wrong.

Q. At the time this agreement was entered into,

it was agreed that this property should be bonded for

$80,000.00? A. Yes, I believe it was.

Q. Now, of those bonds that were to be issued you

were to receive $32,500.00?

A. Yes ; that is the final settlement.

Q. And Mr. Lamborn was to receive $32,500.00?

A. From Mr. King.

Q. No—of these bonds—these $80,000.00 bonds?

A. After the whole transaction was through?

Q. Yes?

A. Mr. Lamborn was to receive, in addition to the

$30,000.00, the $16,000.00 that we—
Q. Well, that wasn't in the agreement between

you fellows?

A. Oh ! Us three ? No, sir, it was not.

Q. That was a private arrangement you had with

Mr. Lamborn? A. Yes, sir.

Q. Now, the agreement was that you was to re-

ceive $32,500.00, and Mr. Lamborn was to receive

$32,500.00, and Mr. King $15,000.00, of this $80,-

000.00 bond issue?

A. I believe that that is—I am not clear, though,

that Mr. Lamborn was to receive $32,500.00 ; I think
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there is some error there.

Q. Now, then, that would make Mr. Lamborn

paying—'Mr. Lamborn, under that arrangement

would pay $20,000.00 in cash, and receive back about

$50,000.00 of the bonds of the company?

A. Well, he was paying $20,000.00 in cash and

giving his note for $10,000.00.

Q. Well, $30,000.00? A. $30,000.00.

Q. And receiving back $50,000.00 of the bonds of

the company ?

A. Well, it would be better than $45,000.00.

Q. Now, you were to pay $10,000.00 in cash, and

were to receive back about $15,000.00 of the bonds of

the company? A. Yes.

Q. And Mr. King was to retain a fourth interest

and receive $15,000.00 of the bonds of the company ?

A. That was the original agreement, yes, sir.

Q. Now,

—

A. I don't remember about the $15,000.00. Mr.

King was to receive the balance ; I forget just what

the figures are.

Q. Were you to get any additional commission ?

A. Mr. King was paying me the $22,500.00 from

his bonds.

Q. From his bonds? A. Yes.

Q. That is, he was to pay you $22,500.00 addi-

tional ; or was this $22,500.00 the bonds that you have

referred to?

A. It all comes out of the $80,000.00 bonds.

Q. Well, how was Mr. King paying you that?

Those were bonds issued on the entire property of the
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company, weren 't they ? A. Yes.

Q. Well, then, it wasn't Mr. King that was pay-

ing you that ; it was the company that was paying it

to you ?

A. Well, we had agreed with Mr. King to take

part pajonent—part of his pay for the property—in

bonds.

Q. And you were not getting any commission at

alH

A. And Mr. King was to turn to me for my com-

mission a portion of his bonds.

Q. $22,500.00? A. $22,500.00.

Q. You say you told Mr. Lamborn all about that %

A. Yes, sir.

Q. Before this contract was executed I

A. No, sir.

Q. When was it?

A. It was after. I don't know just—whenever

the letter indicates.

Q. It was after you had concluded to call this

deal off, wasn't it?

A. I think it was. I think it was in March.

Q. You had been trying to dispose of those bonds,

hadn't you? A. Yefe, sir.

Q. To whom? A. To people in Ohio.

Q. And it was only after you found out that you

couldn't dispose of them that you concluded to call

this deal off, wasn't it?

A. I could have disposed of them if I had

—

Q. Wasn't it only after you found out that you

couldn't dispose of them that you concluded to call
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this deal off? A. Yes, sir.

Q. When was it you found out you couldn't dis-

pose of them ?

A. I found out that I wouldn't dispose of them.

Q. Couldn't dispose of them?

A. That I wouldn't.

Q. Well, didn't you try to dispose of them?

A. I had had some correspondence.

Q. And you found out you couldn't negotiate

them, didn 't you ?

A. No, I didn't find out that I couldn't.

Q. Well, when was it that you had this corres-

pondence ?

A. Oh, it existed all through the time that I was

there.

Q. Along some time after the first of January you

went to some parties in 'Salmon and nsked them if

they didn't think that Mr. King would be glad to call

this deal off if he would take $5,000.00, didn't you?

Mr. RICHARDS.—Define who he stated it to ; he

can't tell generallj^

Mr. CLARK.—Q. Did you make any such propo-

sition as that?

Mr. RICHARDS.—Objected to^ as Eot calling the

witness' attention to the time, person or place where

he made that statement ; it is not proper impeach-

ment.

WITNESS.—Now, what is your question?

Mr. CLARK.—Q. Did you state to some of Mr.

King's friends in Salmon City, after January, 1909,

that you thought that Mi". King could better afford
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to pay $5,000.00 to you than to have this suit brought ?

Mr. RICHARDS.—Objected to, as not a proper

impeaching question, because the name of the person,

the time when, and the pLace where this statement

was made is not placed before the witness.

WITNESS.—I don't remember that I made that

statement, exactly as you put it.

Mr. CLARK.—Q. How did you make it ?

A. I said that the proposition was not as repre-

sented to us, and that I had been out to the extent of

more than $5,000.00 on the deal, and I felt that if Mr.

King would adjust that and return our money and

notes, that he could have the property.

Q. But you didn 't want to let him have the prop-

erty unless he would pay you $5,000.00, besides re-

turning you your money and your notes ? Was that

the proposition you made?

A. I desired to be returned that of which Ave had

been improperly—that had been improperly taken

from us.

Q. Now^, 3^ou say that the cost of production of

this coal was approximately $6.00 a ton?

A. Yes.

Q. Now, of what was that made up?

A. That was made up of superintendency, miners

and tools and explosives.

Q. How did you mine it up there—under the con-

tract system? A. No, sir—day 'spay.

Q. How? A. Day's pay.

Q. Day's pay? A. Yes, sir.

Q. Well, now, while you were there you were driv-
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ing this tunnel, to try to put the niine in better shape,

weren't you? A. Y-es, sir.

Q. Well, that would be more expensive than it

would be if you had your tunnel completed, and were

in shape to mine the property for all it was worth,

wouldn 't it ? A. Yes, sir.

Q. It would be considerably more expensive,

wouldn't it? A. Yes, sir.

Q. Well, then, what would be the actual cost of

the production of the coal, if you had been simply

mining?

A. Well, owdng to the sorting, it would be very

near the same as it w^as before.

Q. Do you know^ what it is being mined for to-

day? A. No, I don't.

Q. Do you know what Mr. Pollard mined it for?

A. Well, I understood that Mr. Pollard didn't

sort it. I don't know w^hat he mined it for.

Q. You don 't know what he mined it for ?

A. No.

Q. Do you know what Mr. Miller mined it for

—

or Mr. King, after he bought it from Mr. Pollard ?

A. No, I don't.

Q. How do you estimate the cost of the produc-

tion of a ton of coal out of that mine?

A. By taking the average for a term of months,

or a year.

Q. What salary were you receiving?

A. Nothing.

Q. Nothing? A. No.

Q. And you say that it cost $6.00 a ton, or will



Arthur H. Lamborn and John G. Richards. 247

(Testimony of John G. Richards.)

cost $6.00 a ton now, to mine from that mine, and

does cost that ?

A. It may cost that, and it may cost more.

Q. It may cost more %

A. Yes—I wouldn't say.

Q. And it may cost considerable less, too %

A. Well, not much less.

Q. You are certain of that ?

A. Yes, sir—not much less.

Q. Well, why was it that jou could not investi-

gate and find out what the cost of production was

when you were there %

A. Well, I wasn't especially interested, any more

than Mr. King's word he had given me.

Q. Well, you did find out, though, when you first

took the management of the mine, didn't you, what

the cost of production was?

A. I had it from Mr. King.

Q. Well, when you were managing the mine there,

in August and September and October and Novem-

ber and December'?

A. Yes, I found it out for the time we were using

it.

Q. What the cost of production was ?

A. About, yes.

Q. And you found it averaged about $6.00 a ton ?

A. Yes, sir.

Q. And long after you knew about this, you made

these payments in January, didn't you?

A. Yes, sir.

Q. So that it wasn't the cost of production that
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caused you to call off this contract, was it?

A. No, sir.

Q. Because the cost of production didn't scare

you, did it ?

A. Well, I thought we were going to open up into

these rooms, and then we would materiallj^ reduce the

cost of production as soon as we got into the coal that

didn't have to be sorted, then our cost would be mate-

rially reduced.

Q. So it wasn 't the cost of production that caused

you to call off the contract, was it ?

A. It was after we looked into it, yes ; I could see

that our cost of production was going to be about the

same.

Q. You made the largest pajTuent after you knew

what the cost of production was, didn't jon'l

A. I knew what the cost of production was for the

quality of coal we were driving through, but I was

driving for the coal that Mr. King said was clean

and unsortable coal.

Q. But you don't know what the cost of produc-

tion is, then, do you?

A. I know it to be about $6.00, or possibly a little

less.

Q. Would you think that the people who are

there, actually taking that coal out and know what

the cost of production is, that their judgment would

be better than yours ?

A. They might be able to show estimates.

Q. During what time was it that you say that Mr.

King said this 2,300 tons was taken out?
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A. The period for which he had operated it.

Q. You figured that it would be about 2,300 tons

a year?

A. No; I figured on a considerable increase.

•Q. Yes; but you understood the estimate to be

about 2,300 tons a year ?

A. For the previous year, and it had been mate-

riall}^ increased for the year before.

Q. And you figured that he had represented to

you that the mine had produced 2,300 tons during the

previous year ? A. Yes, sir.

Q. And 3^ou expected that it would produce 2,300

tons during the next year ? A. And more.

Q. And more ? A. Yes, sir.

Q. Now, just what was it that Mr. King said to

you about that production 1

A. Mr. King said that the production had been

2,300 tons, and he could show us an increase over

that; and in addition to the 2,300 tons, he had sup-

plied 300 tons to this mine, at the Copper Queen.

Q. Now, he said, then, that the total production

had been 2,300 tons'?

A. And more than 2,300 tons.

Q. Well, your telegram shows it there, don't it?

A. Yes, 2,300 tons ; but in our conversation it was

a little more than that, he wasn't certain.

Q. That was the amount you relied on ?

A. Yes, that is the amount we relied on.

Q. Now, the only reason why you could not pro-

duce that, and furnish it to the people of Salmon the

next year, was that the demand was not sufficient ?
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A. Yes, sir.

Q. You probabh^ could have increased that if the

demand had been sufficient ?

A. Yes, sir, we could.

Q. Now, all you know about that 2,300 tons not

being produced is what you discovered from some

stubs which you say you found?

A. And in conversation with Mr. Miller.

Q. Those two ways is all you know about if?

A. And comparing the sales of the year that we

were there with the year that he was there.

Q. Where were these stubs kept ?

A. They were kept up at the office.

Q. At the mine ?

A. At the mine, over the door.

Q. When you and Mr. Lamborn were there, they

were presumably there in the office ?

A. I presume they were.

Q. You knew that they were weighing this coal

right there at the mine, that they were taking to vari-

ous customers of the mine ? A. Yes, sir.

Q. Didn't you ask to look at the stubs?

A. I did. Mr. Miller didn't know that they were

there. Mr. Miller answered that Mr. King had the

receipts for the tonnage.

Q. Did you ask Mr. King to look at them ?

A. I did, repeatedly.

Q. When was that 'i

A. I asked him—well, about every month.

Q. Well, did you ask him before this contract was

signed?
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A. I don't remember that I did ; I may have.

Q. You knew that those stubs were kept ?

A. I thought they were.

Q. And you knew that you could go there and look

at them?

A. No, I couldn 't go there and look at them.

Q. Why couldn't you?

A. Because Mr. King had them in his desk.

Q. Didn't you say they were kept up there at the

mine ? A. Yes ; but those were not thought of.

Q. Not thought of? A. No.

Q. Well, when was it you first asked Mr. King to

look at those stubs ?

A. Well, I probably asked him some time in July.

Q. Before you entered into this contract?

A. Yes, and he said yes, that he would ; but he

was always busy at that time.

Q. Well, then, you were not taking his word for

it
;
you wanted to look at the stubs to verify his state-

ment ? A. I did take his word.

Q. But you wanted to look at the stubs to verify

his statement ?

A. Yes, but I wasn 't particularly anxious.

Q. And he didn 't show them to you, and you kind

of let the matter go ? A. I did.

Q. He didn't refuse to show them to you?

A. But he didn't. He said "If you will come

down to-morrow or some other time."

Q. Well, did you go around to-morrow ?

A. I was there every day ; that was my loafing-

place.
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Q. But you onl)^ recollect of asking him for them

once ? A. Well, I asked for them lots of times.

Q. And before this contract was entered into ?

A. Yes, I asked him for them before, I think.

Q. Did you ask Mr. Miller about the production?

A. I think I did.

<5- Did you ask anybody else around there ?

A. I don't believe I did.

Q. Did you ask Mr. Pollard?

A. Idon't think I did.

Q. You saw Mr. Pollard there the first time j^ou

were up there? A. Yes.

Q. And you talked with him some about tlie mine ?

A. Yes.

'Q. And about its production?

A. I might have. I don't know what conversa-

tion T did have with him then.

Q. And 5'ou saw Mr. Pollard when you and Mr.

Lamborn were up there ?

A. No, I don't think we saw Mr. Pollard there.

We might have met him on the street ; I rather think

we did.

Q. Then, if I understand you correctly, you are

setting this production estimate up to the standard

from what you saw on the stubs, and from what Mr.

Miller told you?

A. Yes, and they didn't compare with those.

Q. Well, you didn't expect them to compare with

the amount you were taking out, did you ?

A. I exi)ected them to be much less.

Q. You expected them to be much more, didn't
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you, because you understood you were not working

that mine to its full capacity, were you *?

A. We were Avorking the mine to the full capacity

of the demand.

Q. B'ut you were not working it to its full capac-

ity, were you?

A. No; we could have put in more tonnage if we

had had more custom.

Q. And it was merely a question of how many

people wanted to buy % A. Yes.

Mr. EICHARBS.—Q. You were interrogated

relative to your effort to dispose of your bonds.

What, if anything, did the failure to dispose of those

bonds have to do with 5^our desire to rescind this con-

tract?

A. I had been carrying on this correspondence

with people in Ohio,

—

Q. Well, I am asking what your failure to dispose

of those bonds had to do with your desire to rescind

this contract?

A. Because we had found the representations to

be false, and the bonds would be worthless.

Q. In order to develop any coal mine and operate

it properly, is it necessary to keep your dead-work

extending all the time, to open up new ground ?

A. All the time.

Q. Can you operate a mine any time and not

charge that up as part of the expense of the produc-

tion of coal? A. No, sir, you can't.

Q. You were interrogated about making your

payments in January, after counsel says you knew
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that the production was not what it was before.

What do you know about 'that, and what did you rely

upon ?

A. I do know it. I discussed the matter with Mr.

King. I told him it seemed as though we were going

to fall short, and considerably short of the production

that he had made the year before, and asked him if

there could be any possibility of his being mis-

taken in his representation to us, and he says "No;

I supplied 2,300 tons, and I know I did."

Q. What, if any knowledge had you at the time

you made the payments in January of the fact that

his statements about production, and about the

character of the breast you couldn't see, being true

or not ?

A. I had no opportunity to know. I took his

word for that.

Q. Why did you not work the King breast, which

you couldn't see, after you opened the hole through

there so you could see it?

A. Because we had openings where we were rais-

ing a room in the same territory that it was in.

Q. How did it compare in quality with the breast

which you had just opened?

A. It was about the same.

Q. (Papers shown witness.) I wish you would

state generally what those are?

A. Well, these are a portion of the weight stubs

for the time that Mr. King operated the mine.

Q. Where did you find those?

A. I found those at the office at the mine.
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Mr. RICHARDS.—We would like to have these

marked exhibit—whatever it is—for identification.

^ (The Special Examiner thereupon marked the

same for identification as Plaintiffs' Exhibit "K.")

Mr. CLARK.—Q. How much were you paying

your men at the mine %

A. I believe we paid the common miners $3.00.

Q. How many tons of coal a day could one man
produce ?

A. Well, one man—do you mean to sort it and

all?

Q. No—of the mining proper—to take the coal

out of the mine.

A. Well, as we worked it, it was about a ton to

two men.

Q. Then, when you were working it, two men
produced about one ton of coal a day?

A. Something like that, yes.

Q. And sorted it?

A. And sorted it, and that would include de-

livery ?

Q. Well, how much coal could two men mine in

a day? A. Mine?

Q. Yes.

A. That depends upon the width of the vein; but

in that case a man ought to mine four or five tons,

easily; probablj^ he might make a run of more than

that; but I should say that five or six tons would

be

—

Q. For one man? A. Yes.

Q. And how much a ton does it cost to sort it?
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A. Well, it cost about as much to sort it as it

did to mine it.

Q. Well, how much ?

A. In the neighborhood of $3.00.

Q. A ton? A. Yes.

Q. To sort if?

A. Yes. No—it wouldn't cost quite as much as

it would to mine it ; but then

—

Q. Well, it didn't cost $3.00 a ton to mine it, did

it ? One man, you said, could mine six or seven tons

a day, and if he was working for $3.00 a day

—

A. That was in good coal; but this is different.

Q. Well, didn't you say under those conditions

that existed up there?

A. Oh, I wasn't considering that good coal.

Q. Well, I was asking you what it would cost to

mine that coal. Didn't you understand that?

A. Yes, sir.

Q. Now, I asked you how much you paid them

per day? A. $3.00 a day.

Q. And how much could they mine ?

A. They mined on an average about half a ton

to the man employed.

Q. Then you mined a half a ton to the man em-

ployed? A. Yes, sir.

Q. While you were manager of that mine?

A. Yes, sir.

Q. And you are basing your estimate of the cost

of production on the fact that when you were there

one man would mine a half a ton a day, are you?

A. I based my cost of production on the amount
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of coal we sold and the amount the payroll pro-

duced.

Q. And while you were there one man would

mine half a ton a day, would he ?

A. Including the superintendent and all, it would

equal about one-half a ton per man.

Q. Then the miner wouldn't mine a half a ton a

day?

A. Yes ; he would mine more than a half a ton.

Q. Well, how much more?

A. He might mine nearly a ton.

Q. Nearly a ton?

A. Yes ; that is, the man that broke it would break

a ton, and a little more than a ton; but it took two

men to prepare that ton for market.

Q. Well, then, in mining and sorting it, how

much could you mine and store a day, per man?

A. We would mine and store, per man, a little

more than a ton a day; approximately a ton.

Q. Well, how much more?

A. Mine and store? Q. Yes.

A. Mine and store, for two men, a trifle more

than a ton a day.

Q. And how much more?

A. Well, it wouldn't be two tons; it wouldn't be

a ton and a half.

Q. Well, then, it wouldn't be a ton and a half?

A. No.

Q. Would it be a ton and a quarter?

A. Well, it might be.

Q. Well, would it be?
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A. Sometimes it would be, and sometimes it

wouldn't be.

Q. Well, then, probably an average of a ton and

a quarter for two men? A. Yes.

Q. A day? A. Yes.

Q. And then that would cost you $6.00' to mine

it and store it—a ton and a quarter?

A. And deliver it to the trade.

Q. Well, I didn't ask you that, Mr. Richards.

You said that it would cost— I asked you this ques-

tion : How much it would cost to mine and store that

—or how much per man— Well, I am asking you

how much you could mine and store per man per

day? Now, that is the question I asked you, and

about that there is no ambiguity.

A. Now, Mr. Olark, I can't answer that specifi-

cally, because, as I told you, my estimate was based

upon the tonnage sold and the cost of it.

Q. In other words, you just simply lumped up

the amount of coal that you produced from that

mine, and what you got for it; and you found out

in the end that it balanced up?

A. Yes, just about balanced.

Q. Well, therefore you say it cost $6.00 a ton to

mine it?

A. Yes—mine it and deliver it to the trade.

Q. And that's all you know about the cost of

production, is it? A. Yes, sir.

Mr. RICHARDS.—Q. What must you take into

consideration, as you worked there, in determining

the cost of production of a ton of coal?
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A. You must take into consideration the labor,

the tools, the explosives, the delivering to the trade,

and superintendency and timbers.

Q. In other words, the entire expense of running

the mine?

A. The entire expense of running the mine.

[Testimony of C. Albee, for Plaintiflfs.]

C. ALBEE, a witness produced on behalf of the

plaintiffs, being first duly sworn, testified as follows,

to wit:

Direct Examination.

(By Mr. RICHARDS.)
Q. Mr. Albee, you may state your name?

A. Albee.

Q. Your initials ? A. 0.

Q. Where do you live, Mr. Albee?

A. At Red Rock, Montana.

Q. Were you ever acquainted with what is know^n

as the Copper Queen mine ? A. Yes, sir.

Q. Were you present there when the coal was

delivered to that mine from what is called the King

property, here in controversy ?

A. I was present when some of it was delivered.

Q. What position did you occupy there then?

A. Bookkeeper.

Q. As such bookkeeper do you know as to the

quantity of coal delivered there?

A. Not to be absolutely sure.

Q. Well, substantially correct?

A. Oh, I would rather put it under a certain

amount.
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Q. Well, I am just asking about your knoAvledge

of the substantial amount of coal delivered there?

A. I couldn't put it within ten ton, I don't think.

Q. Well, can you put it within ten ton?

A. I think I can.

Q. How much was delivered there to the mine,

within ten tons?

Mr. CLARK.—During what period? I didn't un-

derstand

—

Mr. RICHARDS.—The fall of 1907.

WITNESS.-Well, perhaps if I said a word; that

is, that I was only there from August 9th to Decem-

ber 24th.

Q. What year? A. 1907.

Q. Well, give us the amount delivered, substan-

tially, at that time?

A. I think it wasn't over 25 ton.

(No cross-examination.)

[Testimony of F. C. Miller, for Plaintiffs.]

F. C. MILLER, a witness produced on behalf of

the plaintiffs, being first duly sworn, testified as fol-

lows, to wit:

Direct Examination.

(By Mr. RICHARDS.)
Q. State your name, Mr. Miller.

A. F. C. Miller.

Q. Where do you reside?

A. Salmon, Idaho.

Q. How long have you lived there?

A. About a little over two vears.
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Q. Are you acquainted with the coal property in

controversy here"? A. Yes, sir.

Q. How long have you been acquainted with iti

A. About the same time I have lived in Salmon.

Q. How familiar have you been w^ith that prop-

erty?

A. Well, I was there in the mine just about

shortly after Mr. King, I believe, had negotiated for

it.

Q. How familiar have you been with it since that

time?

A. I have been there since Mr. King bought it,

continuously.

Q. What position have you held there relative

to the mine? A. Superintendent.

Q. As superintendent what have you had to do

wdth the working of the property ?

A. Why, w^hen I first went up there I had to

put in

—

Q. Well, I just meant generally. You had

knowledge of the entire transaction of what work

w^as going on there? A. Yes.

Q. What, if any knowledge had you of the de-

livery of coal—of the mining and delivery of cdl
from that property, between September 1st, ISC'"*

,

and August 1st, 1908?

A. Why, I never kept any books. While I wa.s

at the mine all I did was simply to keep the tim»i

of the men that I was working; and then I kept—
that is, I took the weights as they were—as the coal
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was weighed out. This was after—some time after

September 1st.

Q. Of 1907?

A. Of 1907, 3^es. Previous to that I haven't any

knowledge.

Q. When you took those weights what did you

do with them?

A. Why, I left them there in the office—those

stubs—and then I

—

Q. You placed those weights, Mr. Miller, upon

what? A. How is that?

Q. When you took those weights where did you

put them down?

A. Wh}^ I put them down in a book similar to

that. (Indicating Plaintiffs' Exhibit "K.")

Q. Plaintiffs' Exhibit for Identification, "K,"

shown witness. You may examine that, Mr. Miller,

and state what it is.

A. These look to me to be the stubs of some

weights that I

—

Q. These are the stubs upon which you placed

the weights that you took?

A. —placed the weights that I took, yes.

Q. Then the figures shown on these stubs are the

weights that you placed there as they were weighed

from da}' to day?

A. Yes; but a great many of them—that is, there

are some that I could not have put there, and

—

Q. These are the regular stubs that were kept

there by the company, under your supervision?

A. Yes, sir.
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Q. Whatever was sold or delivered of coal there,

the weights were put upon these stubs as taken"?

A. They were put upon there, yes.

Mr. CLARK.—May I examine him as to his com-

petency'?

Mr. RICHARDS.^Sure.

Mr. CLARK.-^Q. Mr. Miller, have you anything

from which you can tell whether or not these stubs,

as shown here to you by Judge Richards, contain the

weights of all the coal that was delivered from your

mine during that time—the mine of which you were

superintendent '?

A. No; I can't say that those are all the stubs, no.

Q. Was all the coal weighed at your place there?

A. No, not all of it.

Q. Where was some of it weighed?

A. Down at €het. Gibson's livery barn, and Mr.

Kingsbury's barn—two places.

Q. Then, the stubs of the coal that was weighed

there would not be here, would they?

A. No, they wouldn't be there.

Q. And you have no way of knowing how much

that was?

A. No, I wouldn't. I didn't pay any attention to

that.

Q. Then, these stubs, in so far as they show the

weights of the coal from that mine, are only the

stubs that were connected there with the mine?

A. Yes; those were some that were in the office.

Q. And you don't know whether those are all the

stubs or not?
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A. I couldn't swear to it; no.

Q. As a matter of fact, tlic}^ are detached, aren't

they? A. Yes.

Q. Whose possession have these been in? Where

did they come from?

A. They were up in the office.

Q. Did you bring them down with j^ou?

A. No, Mr. Richards took them from the office

while he was Manager there.

Q. And they have been in his possession since

then? A. In his possession, yes.

Mr. RICHARDS.—Q. About what quantity of

coal was measured or weighed downtown, in pro-

portion to the amount weighed at the mine, if you

remember?

A. Why, I couldn't exactly state that.

Q. No, not exactly, but generally?

A. I wouldn't hardl}^ attempt to make a general

estimate, because I was at the mine all the time.

Q. I wish you would examine this exhibit and

see if the Kingsbury and other weights are not all

there, as well as the weights at the mine?

A. I am positive that the weights that Mr. Kings-

bury gave us for the coal are not in here.

Q. They are not in here? A. Yes.

Q. What makes you positive of that, Mr. Miller?

A. Because Mr. Kingsbury never had any books.

There were no books like this printed at that time.

These books were printed just about the time we

were read}^ to weigh the coal ourselves at the mine.
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Q. Well, printed about the first of September,

1907?

A. Well, along about that time, yes, as I remem-

ber it.

Q. And after these were printed were all the

weights put in these stubs that were weighed at the

mine %

A. From that time until the time that Mr. Rich-

ards took this?

Q. Yes— No—I am speaking now, Mr. Miller,

between about the first of September, 1907, I think,

and the first of August, 1908.

A. Why, from the first of September to along

about the first of December, or maybe the middle of

December, I wouldn't be certain about it, we never

did an}^ weighing at the mine; it was all done down-

town at these livery barns.

Q. That is, between September, 1907, and Decem-

ber, 1907? A. 1907.

Q. All weighing was downtown? A. Yes.

Q. Well, were those weights recorded in these

stubs for those dates? A. No.

Q. Now, you commenced this recording in these

stubs some time in the early part of December, 1907,

as I understand it?

A. Well, as near as I remember, just about the

time that we got our scale put in. It was some time

ago.

Q. November, 1907?

A. In December, I think. I can't say positively.

Q. You notice in these stubs that the first date
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is November 15th, 1907?

A. Well, then, that is, the time we put the scale

in, was just about that time.

Q. Then you notice that the dates go consecu-

tively along, do you? A. Yes, the}^ seem to.

Q. Then from that date all the coal taken from

the mine was weighed at the mine and placed in

these stubs? A. Yes.

Q. And whatever was weighed at the other scales

dowmtow^n was before this date of November 15th,

1907? A. Previous to that time, yes.

Mr. RICHARDS.—Now, I am a little in doubt as

to just what is the best way to do with this—these

figures are here—whether to put it in the record or

not. Of course, these sheets are loose, and if they

are put in as a mere exhibit they are liable to get

scattered and disarranged before the argument, and

I can read them right into the record.

Mr. CLARK.—I would prefer. Judge, to have

those books go in.

Mr. RICHARDS.—Well, I would introduce them.

Mr. CLARK.—And a computation may be made

from them. Have you made a computation your-

self?

Mr, RICHARDS.—We have made a computation

ourselves. Three of us checked it up, and there was

585 tons. We checked it within two tons.

Mr. CLARK.—Well, I have no doubt but what

that is correct, as shown by the stubs, and you can

jjut that in there and give us a chance to check them

u]) to see if there is any error. Of course, we would
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like the Judge to see them.

Mr. RICHARDS.—Well, we want them in; but

they are all loose leaves and they may become disar-

ranged.

Mr. CLARK.—Well, I wouldn't want to abso-

lutely accept your figures; but couldn't you just bind

this up? I desire to enter a general objection to

their introduction, as being incompetent and imma-

terial. Just how much did you say you had totalled

them to be?

Mr. RICHARDS.—Our estimate is 585 tons; we

checked within two tons of each other. This esti-

mate starts with the date of November 15th, 1907,

and continues through until the 15th day of July,

1908.

Q. During your work at the mine, during the

time you have spent there up until July, 1908, about

what did it cost to mine and deliver that coal, per ton,

if 3^ou can tell ?

A. Well, would you want that to include all im-

provements that were made, and so on?

Q. No; I mean to include, Mr. Miller, only the

actual expense of running the mine, such as running

ahead of the workings, and the stoping, and the tim-

bering, and the superintendence, and the pay of the

men, and the general expense of running the mine

—

not improvements—and hauling and delivering.

A. Well, I had two and three men working in the

room that we were driving ahead, getting out this

coal, and I was paying—on the start I paid them

$3.50 a day, and then I managed to get them for $3.00
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a day, and they were able, under the crude method

that we were working this coal out, to put about all

the way from three ton to six or seven ton a day

into the chute.

Q. Was that sorted coal? A. Yes.

Q. Now, what was the expense besides the men

that were actually working? A. Well,

—

Q. Timbering, or

—

A. Timbering.

Q. Timbering,

—

A. These miners did their own timbering in that

room. It didn't require much timbering, except to

set a prop occasionally.

Q. Then what would be the cost, per ton, for the

entire expense of running the mine as you state?

A. Well, taking it on a basis—on an average of

say four ton to the—call that two and a half men,

because I didn't have three men, you see—I had

three part of the time and two part of the time

—

you can calculate what that would be, about.

Q. About four tons to the shift ?

A. Yes, just about.

Q. Would that include hauling and delivery?

A. Well, it wouldn't include the delivery.

Q. Well, including the delivery?

A. We paid 80 cents a ton—we contracted that

—

for delivery, at that time.

Q. What, if any profit, could you realize from

working that mine, at the price you sold the coal, at

$6.00 a ton, and the cost of production during that

time?

A. Well, excluding all our outside improvements.
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I should say approximately that we had ought to

have made about close to $3.00 a ton.

Q. Well, did you make that?

A. Well, I never calculated it exactly.

Q. You think, then, the cost of production would

not exceed $3.00, including delivery?

A. No, not at that time.

Q. Between the first of September, 1907, and the

firstof July, 1908?

A. I would say about that.

Q. Taking the breast that has been mentioned

here as the one which they could not see when Mr.

Lamborn was there; what was the character of that

coal in that breast?

A. The character of the coal in the breast—^well,

it was better than the coal in the main entry which

Mr. Lamborn saw.

Q. It was better in what respect, Mr. Miller ?

A. It didn't contain the sand.

Q. What was the entire width made up of in a

general way?

A. In the breast that Mr. Lamborn didn't see?

Q. In the breast that he didn't see, yes.

A. Why, there was a bottom coal there, probably

from eight inches to a foot, that was perfectly clean;

and then there was a little clay seam of about two

inches, perhaps; and between that clay seam and a

bone seam there was about a foot—the bone seam was

probably about—oh, it varied all the way from two

to four or five inches; then on top of that again we
used to shoot off a layer of coal that was—that would
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be as high as two feet—that is, it would run from not

less than 18 inches up to that; and then we got an-

other very small clay band; and we got then a top

coal that was about ten inches, and that was clean

coal ; then on top of that we had a clay clod or seam

—

a band—that was possibly all the way from three to

six inches.

Q. How did that breast compare with the upper

portion of the breast which Mr. Lamborn could see ?

A. Well, the breast that Mr. Lamborn could see

—

there was a layer of good coal in the bottom.

Q. I am limiting my question, Mr. Miller, to the

upper portion. A. Oh, the upper portion?

Q. Yes.

A. Well, that clay band was in the upper por-

tion, as near as I remember, when Mr. Lamborn was

there, all the way from three to six inches; and be-

neath that there were three distinct layers of coal,

about 12 inches to maybe 14 or 16 inches in width.

Q. Now, how did that compare generally—the

breast that he could not see—with the upper portion

of the breast that he could see ?

A. Well, it was more sandy; it wasn't as good a

commercial coal.

Q. Which was more sandy ?

A. The one that he could see.

Q. Well, about how would it compare in percent-

age?

A. Well, approximately, I think that the coal in

the breast was probably a third better.

Q. The coal in the breast that he couldn't see was
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about a third better than the coal he could see ?

A. Yes.

Q. How did that breast that he could not see com-

pare with the coal that you worked and extracted ?

A. Why, it never was as good as the coal that we

had in farther ; it always was more sandy, till we got

out of it.

Q. About how far is the breast which he could not

see at the time Mr. Lamborn was there, from the

point where Mr. Pollard worked?

A. Why, I can tell you pretty closely from a map

I have here. I haven't committed these things to

memory.

Q. Well, refresh your memory from that.

(Witness examined map.)

A. It was 487.46 feet from the portal of the tun-

nel—the one he couldn't see.

Q. Now, how far from what is called the Pol-

lard

—

A. And the one he could see was 232.7 feet from

the portal.

Q. How much farther in is the breast he couldn't

see from the opening called the Pollard opening?

A. Well, that is 596.28 feet from the portal. It

is right in here. (Indicating upon map.)

Q. That is, the breast that he could not see is five

hundred and some

—

A. 596.28.

Q. What was the condition of that breast that

they say they couldn't see, relative to being able to

see it at the time Mr. Lamborn and Mr. King was

there ? A. What is the condition ?
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Q. Relative to your ability to go in and see it?

A. Why, we couldn't get through, on account of

the old entry being caved, and bad air—^bad air, prin-

cipally.

Q. How long have you been engaged in coal min-

ing, Mr. Miller ?

A. Well, I put in about eight months prospect-

ing, and then during that time that I have been work-

ing for Mr. King. That is the extent of my coal

mining.

Q. Do you call the breast of the opening which

Mr. Lamborn could see, do you call that coal ?

A. Well, that's what we call it.

Q. How much of it is coal, in your judgment?

A. Oh, if the clay bands were out of it, and clods,

it would probably be three and a half feet of coal, or

four feet of coal.

Q. Could you give us an idea of it in percentage ?

A. Well, you could probably put it at 75 per cent.

Q. You think 75 per cent of the breast that he

could see was good coal? A. Yes, sir.

Q. What percentage had the breast he couldn't

see? A. 25.

Q. "25? A. Oh—that he couldn't—

Q. The one that he couldn't see?

A. Mr. Lamborn?

Q. Yes. A. That was probably maybe 85.

Q. Then, you will say that those two breasts

showed from 75 to 85 per cent of clean coal ?

A. Yes.

Q. You are sure of that, are you ?
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A. Well, I feel pretty sure. That is, I figure like

that: Now, the waste we throw out would run from

15 to 25 per cent of what we mine out of the mine.

Q. Now, what percentage, as nearly as you can es-

timate, was the shale in the breast that he could see ?

A. There was no shale in it.

Q. What percentage was bone coal ?

A. Well, there was about on an average of three

inches in the width from the bottom up to the clod,

which would be about five and a half feet.

Q. That is all there was of that ?

A. Well, that is all the bone that there was in it

—

what we call bone.

Q. What was there in the way of clay or sand?

A. Well, as I remember that, there is that bottom

seam, which runs from 8 to 10 or 12 inches, and then

there was that two inches of clay band or sandstone,

and then there would be a block of 18 inches—14 or

18, something like that—of good coal, and then there

would be a narrow seam of clay, and then 12 or 14

inches, or maybe a little more, of good coal, and then

there is another band of about an inch, or an inch

and a quarter or an inch and a half.

Q. About what percentage of clay and sand of

that kind was in the breast %

A. Well, there would be about—3 and 2 is 5

—

well, say there would be about six inches of that ma-

terial in the five and a half feet.

Q. In the breast %

A. Yes, that Mr. Lamborn saw.

Q. How high was—or how thick was the breast
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of what you call the coal that Mr. Lamborn could

see?

A. Why, we had it opened there in one place, and

I think it was about 9 or 10 feet high.

Q. Now, what percentage of that 9 or 10 feet do

you say was coal?

A. Well, we mined—there was a clod run right

in the center of it—we mined underneath the clod.

Q. Nothing above that ?

A. Well, we did some, but not to amount to any-

thing; it wasn't profitable to do it.

Q. And how far Avas that clod from the bottom?

A. Five and a half or six feet.

Q. Your coal or vein was five and a half feet

thick ? A. Five and a half to six feet.

Q. What was the thickness of that vein at the

breast that Mr. Lamborn couldn't see?

A. Well, it ranged along about from five and a

half to six or seven feet.

Q. Now, what proportion of that breast do you

mine for coal?

A. Why, we mined all of it, up to the clod.

Q. And how high was that from the bottom, Mr.

Miller? A. From the bottom?

Q. Yes.

A. Well, that was all the way from five and a half

to seven feet.

Q. Was it coal clear to the bottom ?

A. Not clean coal all the way through ; there was

these her clods.

Q. Did you mine it clear to the bottom as coal,
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before sorting? A. Yes; we run it all out.

Q. So that the width you mined in that face was

about five and a half feet *?

A. Five and a half to seven feet.

Q. What were the relative proportions of waste

in that breast compared with the breast he could

see?

A. Well, it is just as I said—about ten per cent

difference.

Q. A little bit better? A. Yes, sir.

Q. That is, there is a little less waste ?

A. There is less waste in it, yes.

Q. Now, when you were mining from the breast

that Mr. Lamborn could see, you mined at that time

simply the upper portion above the clod, did you?

A. No ; we mined the lower.

Q. Up to the time that Mr. Lamborn was there?

A. Yes. We might have mined a little of the

upper—not much, though—that is, as we were driv-

ing in the entry.

Q. Well, when Mr. Lamborn was there, was that

lower portion of the breast he could see, which you

say was fairly good coal, conspicuous, so he could

see it? A. Yes.

Q. So, from about July, 1907, you mined that

lower strata of the breast that could be seen?

A. 1907?

Q. Yes. A. 1908, wasn't it?

Q. Well, from the fall of 1907 up until Mr. Lam-

born was there, you mined the lower portion of the

breast that he could see, did you ?
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A. Well, I am pretty certain that we did, yes.

There was a fault when we got into the mine along

about 600—no, about 400 feet, and it was hard to dis-

tinguish whether it was the upper seam or the lower

seam ; but it is my impression that we always mined

the lower seam; in fact, I rather feel sure of that,

because there was a cave in the mine farther in there,

and I saw up in the cave about three feet of that top

measure.

Q. Do you have any knowledge of how much coal

was delivered in the fall of 1907 at the Copper Queen

mine?

A. No, I don't. I know that there was teams

come there for coal.

Q. You kept no account?

A. I kept no account. I simply loaded them, or

had them loaded, and sent them off.

Q. About how did the tonnage which you took out

of the mine in September and October, of 1907, com-

pare with the tonnage in December and January and

the succeeding months ?

A. Well, as I remember it, either of those win-

ters were not very cold, and it would be pretty hard

for me to tell whether there was any difference, and

what difference there might be.

Q. Nothing to call your attention to it ?

A. Nothing to call my attention to it, particu-

larly.

Q. Well, do you think it was any greater during

December and January than it was in October ?

A. Oh, yes, it was greater in those months; that
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is, some greater.

Q. Because it was colder weather, and the demand

was greater ? A. Yes, there was more demand.

Q. Have you any idea at this time, approximat-

ing accuracy, as to the amount of tonnage mined

there during September and October, and up to the

middle of November, of 1907?

A. No ; I would hardly be able to say.

Cross-examination.

(By Mr. CLAEK.)
Q. Mr. Miller, how old are you?

A. I am 38 years old.

Q. How much experience have you had in min-

ing? A. I started mining in '92—^no
—

'91.

Q. '91? A. Yes, I think '91.

Q. 1891? A. Yes, 1891.

Q. You have been engaged in mining, then, for

something like 20 years ?

A. Well, during that time there was about two

years that I did a little promotion work, and I was

in a sawmill.

Q. But that has been your occupation?

A. Yes, mining has been my principal occupa-

tion.

Q. You are what might be called a practical

miner? A. Yes, sir.

Q. Now, when was it you say you went to the

King mine to take charge of it ?

A. September 1st, 1907.

Q. Do you recollect when Mr. Richards was there

at the mine ?
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A. Yes, sir. That is, at what time—with Mr.

King?

Q. Yes.

A. Why, we were there one day—it was a rainy

day, I recollect—^this was previous to September

first—that is my recollection—only a few days,

though.

Q. Do you recollect when Mr. Richards and Mr.

Lamborn came out there?

A. Yes, I recollect that.

Q. You were superintendent of the mine then ?

A. Yes.

Q. They asked you some questions about it?

A. Yes, they did in a general way.

Q. Did you give them such information as you

could?

A. Well, I didn't have very much to say.

Q. But you answered their questions ?

A. Oh, yes—their questions, yes.

Q. Now, Mr. Miller, you have been the superin-

tendent of that mine since you went there in Sep-

tember, 1907 ? A. Yes, sir.

Q. And you have had the control of it since that

time?

A. Yes, sir ; that is, not entirely all that time. I

don't feel as if I had the control of it while Mr. Rich-

ards was there ; I feel that he was

—

Q. When Mr. Richards was there, did he go into

the mine? A. Yes, sir.

Q. And watched the operations?

A. And watched the operations, that's all?



Arthur H. Lamhorn and John G. Richards. 279

(Testimony of F. C. Miller.)

Q. And told you what to do ?

A. Well, he didn 't offer many suggestions.

Q. Now, what kind of coal is this ?

A. It is lignite.

Q. I show 3^ou a sample, which I will ask to have

marked for identification Defendant's Exhibit 9, on

cross-examination, and I Avill ask you if that is a fair

sample of what you call coal of this mine %

A . That is the bottom coal in the mine.

Q. And about how much of that coal do jou have 1

A. All the way from 8 inches to 12 inches.

Q. And what is the difference between that sample

and the other coal in the mine ?

A. Well, this here is practically the best sample

that we have. Still, we have a layer of coal that is

about the same width that will go about as well, I

think, in fixed carbon and volatile matter that this

does, which is near to the clod; but that is in farther,

and that runs about the same width. We call that

top coal. We used to let that hang and then mine it

from one shoot in the room and let it come down

—

wedge it down.

Q. Have you been superintending the mine there

this last winter ? A. Yes, sir.

Q. And have you been selling the coal generally

from the mine % A. Yes, sir.

Q. Or has Mr. King been selling it*?

A. Yes, sir.

Q. Now, have you a statement of the production of

the mine there, for a certain length of time this

winter ?
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A. No, I haven't a statement. I think that is kept

down at the Imnber office,

Q. Have 5^ou seen a statement of it ?

A. Why, I saw one just before I left, or I believe

Mr. King showed me one on his way out.

Q. Did you verify it? A. Yes.

Q. Is it correct, the one you saw*?

A. Yes, sir.

Mr. CLARK.—I ask to have this marked for iden-

tification.

(The Special Examiner marked the same Defend-

ant's Exhibit 10.)

Q. I ask you to look at this statement, Mr. Miller,

marked Defendants' Exhibit 10, on cross-examina-

tion, and ask you for what months that statement

shows the production of this mine ?

Mr. RICHAEDS.—That is objected to as incom-

petent, irrelevant and immaterial, as it does not tend

to prove or disprove any of the issues of this case.

Mr. CLARK.—We offer it for the purpose of

showing that this is a valuable mine, and that the coal

is of commercial value.

Mr. RICHARDS.—Well, that is not in issue.

Mr. CLARK.—Your witness, Mr. Forrester, testi-

fied that it was of no value, and that the coal was of

no commercial value.

Mr. RICHARDS.—Well, you saved your excep-

tion to it.

(The witness examined said statement.)

WITNESS.—As near as I can tell, that lix.ks all

right to me.
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Mr. CLARK.—Q. Now, for what months does

that statement cover %

A. Why, that is from the first of October to the

first of Januar}^

Q. Prom the first of October, 1909, to the first of

January, 1910? A. Yes.

Q. Three months? A. Yes.

Q. Was the coal shown here taken from that mine

and delivered to these people ?

Mr. RICHAEDS.—That is objected to as incom-

petent, irrelevant and immaterial, and it does not

tend to prove or disprove any of the issues in this

case.

WITNESS.—Yes, sir.

Mr. CLARK.—Q. And delivered to the persons

named ?

Mr. RICHARDS.—The same objection.

Vv^ITNESS.—Yes, sir.

Mr. CLARK.—We offer this in evidence as De-

fendants ' Exhibit 10.

Mr. RICHARDS.—Objected to as incompetent, ir-

relevant and immaterial, and not tending to prove or

disprove any of the issues in this case; and further,

that the witness has not showm that he is qualified to

state that that is correct.

Mr. CLARK.—Q. What is the present cost of

mining that coal, per ton %

Mr. RICHxlRDS.-That is objected to as incom-

petent, irrelevant and innnaterial, and not tending to

prove or disprove an}^ of the issues in this case. Con-

ditions may be very different mining to-day than at
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the time in issue.

Mr. CLARK.—Now you may answer the question,

Mr. Miller.

A. The cost of mining is $2.00. We are paying

$2.00 for mining it and running it and dumping it in

the chute and

—

Q. That is, $2.00 a ton, you mean ?

A. Yes. That is just for the mining, not for

cleaning. We are cleaning it outside. We pay $3.00

to one man and $3.50 to another, and they clean all

the way from 6 to 14 or 15 tons. I figure that we can

afford to contract that at—that is, a man could afford

to take the contract, labor at 75 cents a ton, and make

$4.00 or $5.00 a day on it, if he worked continuously

on it.

Mr. RICHARDS.—I move to strike out the last

portion of the answer as not responsive to tlie ques-

tion.

Mr. CLARK.—Q. Then what do you estimate the

cost of mining, sorting, cleaning and delivering at

Salmon City, the nearest market, at the present time,

of this coal, per ton ?

Mr. RICHARDS.—Objected to as not proper

cross-examination, and as not tending to prove or dis-

prove any of the issues in this case, and it is incom-

petent, irrelevant and immaterial.

AVITNESS.—The cost is $2.00 for mining, and

about 75 cents for cleaning, and 90 cents for hauling.

Mr. CLARK.—Q. Have you always been able to

sell all the coal you produced? A. Yes, sir.

Q. Could you have sold more coal while Mr. Rich-
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ards was Manager of the mine, if 3'ou had been able

to produce it?

A. Well, of course, I don't know. We were be-

hind in our orders there some of the time, and no

doubt I presume we could.

Q. Well, to what extent were jou behind ?

A. Why, we were behind there one time about

18 orders.

Q. Are there other places in the mine than these

you are now working on, where coal can be produced?

A. Yes, sir.

Q. What places are there?

Mr. ETCITAKDS.—Objected to as incompetent, ir-

relevant and immaterial, and not tending to prove or

disprove any of the issues in this case.

WITNESS.—We could mine coal out of our slope,

and, after developing it sufficiently, we could run

cross-entries, and run rooms, and work the lower por-

tion of our vein down towards the lower part of the

ranch, underneath the ranch. As it is we just work

the upper portion of our vein, that that is above the

tunnel—the tunnel pitches downward about 21- de-

grees.

Mr. CLAEK.—What per cent of increase would

3^ou say could be obtained there, by opening up the

mine, and working where it is practicable to work,

without injuring the mine ?

Mr. RICHARDS.—Objected to for the same

reason given above.

WITNESS.—Well, it would be a matter of ton-

nage that would be necessary to supply the demand.
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That could be opened up to an extent where it would

be quite an output.

Mr. CLAEK.—Q. Well, about what would you

say ?

A. By running down the plane. Well, it all de-

pends on what the output should be. We could run

that output to 500 tons a day, if necessary. It all

depends on the equipment you would put on the mine.

Q. That is to say, .you mean to say there is suffi-

cient coal there so that you could run the output up to

500 tons a day, if there was sufficient demand ?

Mr. RICHARDS.—The same objection.

WITNESS.—Yes, 500 tons.

Mr. CLARK.—Q. Then, as I understand, Mr.

Miller, as a matter of fact the production of that mine

is measured by the demand for the coal ?

A. Yes. We haven't been operating it any dif-

ferent.

Q. Xow, do you supply and have you always been

able to supply the coal furnished to the Salmon River

vicinity? A. No, we haven't.

Q. That is, you mean you haven't been able to

supply enough?

A. No, we haven't supplied enough ; we have been

behind in our orders.

Q. Have you been able to receive orders for all

that you were able to supply?

A. Well, during the summer months it has been;

but during the winter months we haven't never filled

our orders.

•Q. Then you have been able to sell all tliat you
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have supplied since you have been superintendent of

the mine ?

A. Yes ; we have sold all that we have mined.

Q. Salmon City is not in a very favorable place

to procure coal from other places, is it?

A. No.

Q. And the mine you have is practically the onlv

mine in that vicinity?

A. It is about the only one.

Q. Have you any knowledge of coals burned by

railroad companies?

A. Well, not in particular, only what I have read.

Q. Do you have any knowleds^e of any coals sold

in Montana for railroad purposes?

A. Well, I don't exactly know the analyses of the

coals that are used for railroad purposes in Montana

;

it would only be approximate ; I would have to guess

at that.

Q. Have you seen any coal of this character be-

fore that has been used by railroad companies?

A. Well, there is a coal mine in San Cooley that

the Great Northern burns that I know contains a

great deal of rock and ash.

Q. And how does it compare in looks with this

coal ?

A. Well, I have seen a lot of it that didn't com-

pare with that sample at all—very rocky.

Q. Has your mine been furnishing coal to the rail-

road that was building into Salmon ?

A. Yes, sir.

Q. For what purpose ?



286 Harry G. King and Maria J. King vs.

(Testimony of F. C. Miller.)

A. For running a drag-line, or dredge.

Q. For their engines?' A. Yes.

Q. About how many tons a month?

A. AVhv, we have iust started to furnish them the

latter part of November. We sent them a little sam-

ple in October of last year, and supplied them from

the latter part of November until up to the time we

left Salmon.

Q. You have been supplying them with coal from

November until the time you left Salmon?

A. Yes.

Q. Do they have an order for any certain number

of tons?

A. Why, they will take all we will give them.

Mr. RICHARDS.—When was this, Mr. Clark?

Mr. CLARK.—This last year—1909.
:\Ir. RICHARDS.—We object to this testimony as

having nothing to do with any of the issues in this

case.

Mr. CLARK.—I desire to say, and put it into the

record, that Mr. Forrester in this case testified, at the

instigation of Judge Richards, that this coal was ab-

solutely valueless ; that no coal in it could be used for

any commercial purposes, and particularly that none

of it could be used for railroad purposes.

Mr. RICHARDS.—That doesn't make it compet-

ent.

Mr. CLARK.—Well, we think it does.

Q, How many tons per month have you been fur-

nishing them?

Mr. RICXIAIiDS.—x\ll this line of testimony is ob-
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jected to for the same reasons; and I suppose that

counsel will consent that it may all go to that same

class of testimony?

Mr. CLARK.—Yes.
WITNESS.—Why, I think they have hauled away

something like 100 tons last month. I don't know^ the

exact amount ; it is about that, I believe, somewhere.

Q. I will ask you this question: Is the coal that

you mine from that mine, when sorted, good mer-

chantable coal?

A. Well, we have burned it at home, and it has

given us very good satisfaction. Of course, it doesn't

compare with a great many other coals—good coals

—

but nevertheless it does very well, and there is lots

of heat and considerable fixed carbon and volatile

matter, and it makes a very good domestic fuel, par-

ticularly in our locality; we are w^ell satisfied Avith it.

Q. What has been your experience in conducting

that mine there ; has the coal and the prospects of the

mine become better or worse as you go farther in ?

A. Well, if we work towards the boundary line,

it is a little broken up there. Whether that would be

an indication that it would be so farther in is a ques-

tion I can't see any farther than anybody else can.

But all the way along the left of the entry as you pro-

ceed in the coal continues all the way, and there are

no breaks along there. It looks very good ; it looks as

though down that distance we would get a pretty good

bed of coal.

Q. Did the coal improve any or not when you ran

the slope down on the lefthand side i
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A. Yes ; that was better coal down in there—^])et-

tei' eoal than we have had any time I have hcen up

there.

Q. And when was it yon ran that slope?

A. This last fall.

O. And have yon opened that ont yet 1

A. No. There is considerable water in it, and we

have no pnmp. We inst worked it by hand down to

a distance of 45 feet, and suspended it.

Q. As a matter of fact, yonr minin^; operations

there have always been conducted on rather a small

basis? A. Yes. sir.

Q. And in rather a crude way?

A. Yes. We never operated it with machinery;

it has all been hand-work.

O. How about the lower tunnel that you started

on?

A. We sti'uck some nice coal in that. We are sell-

inc: coal out of that now, every dav. There are two

m.en working in it.

Q. About what is the averaj^e production of this

mine per day at the present time ?

Mr. RICHARDS.—Objected to as improper cross-

examination, and also that there is no evidence to

show the condition of the mine, as compared with the

time at issue.

WITNESS.—All the way from 7 or 8 tons to 17

tons.

Redirect Examination.

(By Mr. RICHARDS.)
Q. When you spoke of the cost of coal, as I recol-
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leet it, of $2.75 and 90 cents—

]Mr. CLARK.—We wanted to offer that coal in evi-

dence ; I don't know whether we did or not.

Mr. EICHARDS.—Well, I don't know, Mr. Clark.

Mr. CLARK.—Well, will you permit me to do that

now?

Mr. RICHARDS.—Yes.
Mr. CLARK.—We offer in evidence Defendants'

Exhibit 10.

Mr. RICHARDS.—Q. In reference to the cost,

Avhere yon say it is $2.00 for one item, and 75 cents for

another item, and 90 cents for another item, what do

you include in the entire cost? Do you include the

management and the superintendence, and all that

cost?

A. I included mining, and I included the cleaning

of it and the delivering of it to the customers.

Q. When you say mining, do .you include the tim-

ber ? A. We furnished the timber.

Q. AVell, I say, did you include the cost of the

timber? A. Yes.

Q. In that?

A. In the 75 cents, it would pay for the timber.

Q. Do you include the cost of the powder ?

A. That is included in the $2.00.

Q. Do you include the cost of sharpening ?

A. That is included in the $2.00.

Q. Do you include the superintendence?

A. No, I didn't include that.

Q. Did you include the expense of running your

drifts in ahead?
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A. No. That comes under entry work.

Q. Well, isn't that ^ part of the expense that

should be estimated in the cost of production %

A. Well, on the whole, yes.

Q. And that would add considerable to the cost

you have mentioned, wouldn't itf

A. Yes, that would add to the cost some.

Q. You are not prepared to say just how much 1

A. No, not at this time. We haven't been work-

ing it extensive enough to tell.

Q. Did you fill, while Mr. Eichards was there, all

the orders'? A. No.

Q. You couldn't

—

A. That is, we supposed we did ; but we were al-

ways behind.

Q. Well, did you fill those that you were behind

on?

A. Well, we cut some loads to fill them; so we

didn't fill them as they were ordered.

Q. Why didn 't you fill them %

A. Well, w^e were driving entry then, and we were

getting most of the coal from this entr3\

Q. There was coal there to fill the orders with,

wasn't there?

A. Yes; but we hadn't had entry work enough

done so that we could fill them.

Q. Did you finally fill the orders ?

A. Whj^, I am impressed that we did.

Q. You have no knowledge of your own as to the

quality of coal required for locomotives, have you?

A. The quality?
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Q, The quality—yes?

A. Well, I do know this ; that it requires consider-

able fixed carbon.

Q. Well, I say, you have no particular knowledge

as to the character of coal required for locomotive

use, have you? A. No, not particular; no.

Q. Do you know ami;hing about whether, in burn-

ing this class of coal, they are not required to have

speciall}^ constructed fireboxes? A. Yes, sir.

Q. So its value would depend somewhat on the

condition of the engine to use it, wouldn't it?

A. Yes ; it depends on how the engine is built.

Q. Do locomotive coals require more of the fixed

carbon than other uses?

A. They are better to have fixed carbon—more

fixed carbon.

Q. More than this coal contains, probably?

A. Well, it is desirable to have it so.

Mr. CLAEK.—Q. You say the engines which burn

this character of coal have to have especially equip-

ped fireboxes?

A. Yes, sir.

Q. They could burn it if they had those ?

A. Why, yes; they could burn it with a specially

equipped box.
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ARTHUR H. LAMBORN, a witness produced on

behalf of the plaintiffs, being first duly sworn, tes-

tified as follows, to wit

:

Direct Examination.

(By Mr. RICHARDS.)
Q. You are one of the plaintiffs in this case, Mr.

Lamborn? A. Yes, sir.

Q. Where do you reside?

A. My home is in Montclair, New Jersey.

Q. And how long have you lived there?

A. Ch^er eight years,

Q. When did you first become acquainted with

Mr. Richards, your coplaintiff in this case ?

A. I think it was in the second week of February,

1907 ; it was either in the second or third week.

Q. And where did you become acquainted with

him ? A. At Macozari, Mexico.

Q. And how long were you with him there at that

time? A. Fourteen days, I think.

Q. You camped and traveled together through

Mexico during that time ?

A. Yes, sir, we did.

Q. When did you first hear about the coal mine in

controversy here?

A. During the first week of June, 1908.

Q. From whom? A. Mr. Richards.

Q. I wish you would state whether or not he

showed you a letter, which he has said was lost with

his satchel and the contents, to which he has testified

here? A. He did.
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Q. Did you see a telegram, which he has testified

was lost also, from Mr. King?

A. I did. I sent up for it. I think it was deliv-

ered to the Park Avenue Hotel, and I sent one of my
messengers up for it.

Q. When did you first see the—what we call the

agreement or option which has been introduced in

evidence here, between Mr. King and Mr. Richards'?

A. I think the second day of Mr. Richards' visit

to New York.

Q. What was the general plan submitted to you

by Mr. Richards, relative to the purchase of the King

property, at that time ?

A. Well, I can't truthfully say that he submitted

any plan to me. He had been invited by me when I

left him in Mexico to come to New York, and also to

my home, and he said maj^be he could come down and

stay. He had been in Cincinnati and Washington,

and that he came to New York with the idea of not

onl}^ visiting me, but asking my help in introducing

him to some people in regard to a coal proposition.

I think this was the second day he was there. The

first day we spent (what little time I could give him)

In the office, and in the evening at the theater; and

the mention of the contract was not made until the

following day.

Q. Well, when did you go to Salmon first to see

the property?

A. Well, I haven 't my file in the room, but I think

I left New York about the 19th or 21st of July, 1908.

Q. About what time did you arrive at Salmon?
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A. About the 26th, I believe it was, of July.

Q. Do you remember what day in the week?

A. Sunday afternoon.'

Q. How did you come to do there"? Just what

was the

—

A. Well, I had been importuned very strongly by

Mr. Richards, both when he was in New York, and

also when he returned to Salmon, by telegram,

—

Q. He returned to Salmon, then, before you went

to Salmon?

A. Yes—^about thirty days before.

Q. Upon what basis, so far as you and Mr. Rich-

ards were concerned, did you enter into these nego-

tiations?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—When I left Mr. Richards in Mexico,

he had appealed very strongly to me as a man, and

I formed a very deep attachment for him, and dur-

ing the year or more following I had heard from him

from two different points in the United States,

wherever he was at, either on his farm, or at some

mining division, or at Salmon ; and when I left him

in Mexico I told him if he ever came across any

proposition which appealed to him strongly, that T

would be glad to take it up. And when he came to

New York he didn't ask me to go into this proposi-

tion, first; he asked me rather to introduce him to

some of my friends, or to some banking-house, so that

he could take it up with them. I told him it was too

small to take it up with some of my banking friends,
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and if he would explain it to me I might go into it

myself, and he did so that morning. He told me the

proposition would pay interest at six per cent, and

based his statement at six per cent on $100,000.00, and

based his statement on a letter he had received some

days before in Colorado from Mr. King. He told

me the propertj^ could be bought in its entirety for

$80,000.00, and, possibly on account of hi's having a

commission, that he could buy it for considerably less

;

that he hadn't thought of it to the extent of going

into it definitely ; that he had thought that King and

himself would want to retain an interest, on account

of the probability of a railroad going through there

;

but if I would go in with him he would go back to

Idaho and get the very best deal he could, and if it

was necessary and we couldn't swing the whole propo-

sition ourselves, that he would try to induce Mr. King

to keep a quarter interest. He showed me a telegram

—I mean a letter—that he had received at some point

in Ohio, saying that the tonnage had been 2,300 tons

for a period of from the previous September up to

the time this letter was written, I think in either

April or May.

Q. That is one of the letters introduced in evi-

dence ?

A. No, this letter was not introduced in evidence

;

this is the letter that was lost.

Mr. CLARK.—I move to strike out the answer of

the witness as being incompetent and immaterial.

Mr. RICHARDS.—Q. Is that the letter that he

testified to himself, as to the contents %
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A. Yes; he has testified that that is lost. I told

him that I wasn't satisfied, with the way in which this

letter was written; it wasn't written in a business-

like way, but it was a statement from one friend to

another friend, apparently. But I told him if we

were figuring on a larger capacity, a difference of

five or ten per cent less than a given amount wouldn 't

make much difference. But in a general sense it was

2,000 tons, and I wanted to know exactly what it

would be; and the reply came back that it had been

2,300 tons. That was received, I think, about the

10th or 11th or 12th of June.

Q. Now, what relative basis between you and Mr.

Richards were you to go in on this?

A. That was not definitely settled until we rode

in from Red Rock to Salmon; and in a way which I

felt was sufficient to satisfy me, I pledged him that

whatever basis he went into this deal on I was to

share with him on exactlj^ that same basis.

Q. So far as you know, have you shared in that

respect so far?

A. As far as his intent is concerned, I am per-

fectly satisfied of it, and have been at all times.

Q. Now, when you arrived at Salmon, how soon

after you reached there did you meet Mr. King?

A. I think somewhere about three o'clock in the

afternoon.

Q. Did you visit the mine that afternoon ?

A. Yes.

Q. Did you go into the workings ?

A I don't think we entered tlie workings, thoiioh,
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that afternoon ; if we did, we w^ere only in a short dis-

tance—probably 25 feet—not more than that.

Q. Well, you looked that over generally?

A. Yes, sir.

Q. When did you next visit the mine to look at

it?

A. I would like to qualify that previous answer.

I have tried to search my mind, and that is my best

recollection and belief.

Q. Well, when did you next visit the mine ?

A. On the following morning.

Q. Did you go into the workings'?

A. Yes, sir ; as far as we could go.

Q. How far did you go?

A. It seemed to me about a thousand feet ; but I

believe Mr. Richards agreed with Mr. Miller that the

distance was a little over 200 feet.

Q. Just describe how^ that looked to you as you

went in there?

A. Well, at the opening of the portal it looked like

a general conglomerate in vein matter, but not suffi-

cient coal to warrant any enthusiasm. When we got

into the property farther, in a casual way I observed

that the width of the coal vein seemed to be increas-

ing, and of course that is what appealed to me more

than anything else, because I w^as there to find coal.

When we got into the breast of the vein, the upper

strata was very much like the entrance to the portal

;

it was a mixture of sand and a dead black deposit

that looked like slate. The coal was not in any con-

siderable quantity. I am speaking of the upper vein
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now. Between this upper vein and a lower vein there

was, I should judge, 12 to 14 or 16 inches, perhaps

more or less hj two or three inches.

Q. When you speak of the upper and lower vein,

was that in the same breast?

A. Yes, sir, of sandy clay; and underneath this

clay there was a similar deposit as above, except that

the coal was more pronounced ; and at the bottom of

it, which they did not reach on the level of the floor,

w^here the car track was, Mr. Miller had blasted quite

a hole, and there was a deposit as far as I could reach

it; it felt like to me (and I presumed it was, and he

said it was) of coal of this brighter material ; and

Mr. Miller said it was about 14 inches in thickness.

Q. What effort did you make to go on into the

other workings?

A. The lights became dimmer and dimmer all the

time, and I don't hesitate to say I was quite nervous.

The cracking behind us of the new workings was

more or less terrifying—not exactly that, but it made

me nervous, and the lights became dimmer and dim-

mer, and finally went out. We relit them, and Mr.

Miller suggested that Mr. Richards should not try

to go into the old workings, because he said the room

was falling. Just about the time he made this state-

ment a lot of rock fell with a perfect crash, and I can

safely say it was terrifying to me. Richards did go

in there, but I called him back, and he was probably

in there for the space of about two minutes.

Q. That about covered the investigation you made

at that time?
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A. I think it covered all the investigation that I

made, except I went back in a very nervous way. I

don't think I went clear to the breast, and all the

time I stayed in there was very short.

Q. You looked over the outside surface some-

what ? • A. I went all over it.

Q. When did you have any conversation with Mr.

King, with reference to purchase, after visiting if?

A. I met him on Sunday afternoon in a social

way, and just a few moments at the mine ; and on the

following evening, after taking dinner at his home,

we and Mr.. Richards sat on the porch and discussed

the matter for probably two hours.

Q. I wish you would state what he said relative to

the production of the property for the previous 11

months, if anything ?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—He reiterated the statement he had

made to Mr. Richards in writing, and stated that he

had produced and sold and delivered 2,300 tons and

more in the City of Salmon, in addition to which he

had produced, sold and delivered 300 tons to the Cop-

per Queen mine, some 30 or 40 miles away, and that

he had the anticipation of delivering a very much
larger quantity to them, because they had shut down
after using this quantity and expected to open up

again.

Mr. RICHARDS.—Q. What statement did he

make relative to the workings that you were not able

to investigate because of the bad air and

—
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A. I called Mr. King 's attention to the upper vein,

and he told me that in the' old workings the quality

of the coal was exactly like they were delivering in

town, and that it didn't need sorting. At that time

they were not delivering, but he said there was some

in the bins, and we examined that.

Q. What did he say as to the face of the breast

you couldn't see being that kind of coal?

A. He said it was clean coal. He said the whole

breast was five and a half feet of clean coal ; he point-

ing out the fact that as we went into the tunnel the

seams became wider and wider ; he said that eventu-

ally would come out in the same way that they had

in the old workings.

Q. Well, what did he state in general about the

property, and the basis upon which he would sell ?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—We discussed at considerable length

the proposition to retain him as a fourth partner.

We did not at that time discuss any question of a cor-

poration, but more in the sense of a partnership, al-

though we had not anj^ definite plan at that time,

whether it would be a partnership or a corporation,

and my idea was that Mr. Richards and myself should

pay $30,000.00 in cash, which was the price which he

had paid for this property, according to his state-

ment to me, and that would put him just where he

had started in ; that $30,000.00 we should put on the

working of the propei'ty, he claiming that the prop-

erty was paying a dividend on $100,000.00 capital ; and
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he also stated that the net profit on all the coal was

$3.00 per ton. We figured that the interest on $80,-

000.00, based on the proposition he was willing to sell

for, would be $4,800.00. And we went to his bant?

on the following day, after dinner, and went into de-

tail as to just w^hat the net profit would be, on the

basis of the tonnage he had had—not on the natural

increase of tonnage when seeking new customers, but

simply on the basis of the old ones using the coal;

that that was sufficient to bring the tonnage ; but that

if we would press the customers the tonnage would

be increased, and we figured that with a railroad com-

ing in we could work up to 2,000 tons. We next fig-

ured 3,000 tons for the City of Salmon ; we figured to-

gether on just what would be the net return.

Q. The figuring was based on whose statements ?

A. On Mr. King's statement that it had been 2,000

to the City of Salmon.

Q. Upon what basis did you agree to enter upon

the purchase of the property ?

A. He told me that he would be willing to come in.

He said, ''I can simplify this matter for you; instead

of taking $30,000.00 out of the workings of the com-

pany, if you will put up $30,000.00 and wait, it will

be a couple of years before you will get on a dividend

paying basis ; and to simplify it for you, if you will

put up $30,000.00 in cash by the first of January, and

$10,000.00 in bonds, at such time as I will make con-

venient for your payment, I will take a quarter in-

terest in the property ; and for the other $20,000.00,

instead of taking it out of the property, I will take
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bonds for it."

Q. And then what arrangement as to a bond issue

did you arrive at?

A. That the total bonding of the company should

be $80,000.00 ; that is, to take over the property as it

then stood,

—

Q. And what proportion were you to have—the

same as stated in the contract %

A. The contract reads to me $32,500.00. I have

never been able to get it through my head, and I

would be perfectly willing to take Mr. King's ex-

planation of why it says $32,500.00 to myself and

$7,500.00 to Mr. Richards. It has always been my
idea that there should be $30,000.00 to myself, to

cover the $20,000.00 cash and $10,000.00 notes, and

$10,000.00 of Eichards, to cover his payments, and

$40,000.00 to Mr. King—$20,000.00 which he would

naturally secure on account of his fourth interest, and

$20,000.00 which he took in lieu of the profits out of

the mine.

Q. Then upon that basis you entered into the

agreement which has been introduced in evidence,

and set forth in your pleadings?

A. With the slight exception that I say I have

never been able to understand it, and I am perfectly

willing to take the other side 's explanation of it.

Q. What condition did you find Mr. King in, rela-

tive to his business relations and social relations and

standing in that community, when you arrived there ?

A. He was President of the First National Bank

;

he had a delightful home and family ; he entertained
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me at his home ; I met his friends, some of the most

influential citizens of Salmon. I took occasion to

ask, in as delicate a way as I possibly could, of almost

all of the influential citizens there, relative to his

standing, and they represented it as the highest in the

town ; and his general attitude and the attitude of his

family toward me, indicated that he, in that com-

munity at least, was at the height of the local business

and society.

Q. Taking all these matters into consideration, to

what extent did you rely upon his statements in en-

tering into this contract?

A. Well, Mr. Richards had previously told me all

that I have here stated, and all that I found there re-

garding Mr. King, and on account of the character of

my business I did not want to come west; but when

I came here, and Mr. King reiterated the statements

he had made to Mr. Richards in writing, and after I

found he occupied the position which Mr. Richards

had stated, I relied upon him just the same—in fact,

we talked in such a manner that within 40 hours from

the time I arrived in Salmon I felt that Mr. King

was my friend, associate and partner.

Q. What induced you, then, to enter into this con-

tract ? A. My confidence in Mr. King.

Q. And upon that basis you made the contract %

A. I did.

Q. After making that contract did you receive

letters from Mr. King?

A. Yes, sir; I received a number of letters from

him.
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Q. At the time you entered into the contract, you

made the pa\Tnents, as admitted by the pleadings

here, I believe?

A. I gave him a check for $5,000.00, which after-

wards he returned to me, or through the bank in New
York, because my office in New York had already de-

posited $5,000.00. Now, either that, or else the office

withdrew my check. How is it, Mr. King ?

Mr. H. G. KING.—Yes, that was it. You had

placed the money there, and the check was returned

to you.

Mr. EICHARDS.—Q. (Paper shown witness.)

You may state what that is.

A. It is a letter addressed to "Friend Lamborn"

—myself; dated October 27th, 1908, and signed H. G.

King.

Q. You received that in due course of mail ?

A. Yes, sir.

Mr. RICHAEDS.—I offer this as Plaintiffs' Ex-

hibit ''L."

Mr. CLARK.—No objection.

Mr. RICHARDS.—Q. (Paper shown witness.)

State what that is.

A. Addressed to A. H. Lamborn, New York Cit}^

"Dear sir and friend." Dated Salmon, Idaho, No-

vember 27th, 1908. Signed H. G. King.

Q. You received that in due course of mail ?

A. I did.

Mr. RICHARDS.—We offer this in evidence as

Plaintiffs' Exhibit "M."

Mr. CLARK.—No objection.
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Mr. RICHARDS.—Q. (Paper shown witness.)

You may state what that is.

A. A letter dated Salmon, Idaho, November 7th,

1908, addressed to A. H. Lamborn, "Dear sir and

friend"; signed H. G. King.

Q. You received that from Mr. King in due course

of mail? A. I did.

Mr. RICHARDS.—We offer this in evidence as

Plaintiffs' Exhibit "N."

Mr. CLARK.—No objection.

Mr. RICHARDS.—Q. (Paper shown witness.)

You may state what that is.

A. A letter dated Salmon, Idaho, December 2,

1908, addressed "Friend Lamborn," and signed H.

G. King.

Q. Did you receive that from Mr. King in due

course of mail? A. I did.

Mr. RICHARDS.—I now offer this in evidence as

Plaintiff's Exhibit "O."

Mr. CLARK.—No objection.

Mr. RICHARDS.—Q. Up until subsequent to

the time you made the i3ayment to Mr. King in Janu-

ary, 1909, had you any reason to doubt the correct-

ness of Mr. King's statements to you?

A. None whatever.

Q. When did you first have called to your atten-

tion the fact that the statements he had made to you,

and upon which you say you relied, were not true?

A. I think somewhere around the 20th of Janu-

ary.

Q. In what year? A. 1909.
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Q. Upon what percentage investment basis did

Mr. King say that the property would pay, relative

to the production he had stated to j^ou?

Mr. CLARK.—That is objected to as incompetent

and immaterial.

WITNESS.—When I came to Salmon I speci-

fically asked him to show me just exactly what inter-

est—not dividend, understand—but what interest on

the bonds this would pay; and he figured out that

on the 2,300 tons that it would pay $7,800.00 on the

total production that he had had; that six per cent

on the amount of bonds that w^e would issue to our-

selves on this property would require $4,800.00, and

the balance would go to working capital, developing

the property, and getting it in a position so that if

a railroad ever came through there we could mine it

much faster than the consumption of Salmon, Idaho,

would take.

Q. And you invested your money and entered into

a contract on that basis ? A. I did.

Cross-examination.

(By Mr. CLARK.)
Q. Mr. Lamborn, what is your age?

A
Q
A
Q
A

38.

AVhat is your occupation ?

Sugar broker.

In what city ?

That I am engaged personally, you mean?

Yes? In what city are you engaged in busi-

ness?

A. In New York City. I have other offices, but
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in New York City I am located.

Q. And where do you have other offices'?

A. As A. H. Lamhorn & Company I have offices

in Philadelphia; as the leading stockholder of the

A. H. Lamborn Company I have offices in New Or-

leans.

Q. You consider yourself, then, rather an exten-

sive stock broker ?

A. I am not a stock broker, not in any sense of

the word.

Q. Well, a sugar broker*?

A. I am a sugar broker.

Q. What are the duties of a sugar broker?

A. To sell the actual article—^no speculation what-

ever.

Q. I understand that ; but I used the word, prob-

ably, inadvertently. You act as a seller of sugar for

manufacturers'? A. For sugar refineries.

Q. And you have quite an extensive business in

that line? A. Yes, sir.

Q. And you, of course, are a business man % You
understand business matters ?

A. I presume I might go that far.

Q. Yes; you must be in order to carry on your

business. Now, when Richards came to New York,

you say you stated to him that you were perfectly

willing to rely on his judgment?

A. Yes, I did—not on his judgment of the mine,

though.

Q. You were perfectly willing to say to him,

"Mr. Richards, go and close this deal, if you want
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A. On Mr. King's statements, as given in his let-

ters.

Q. You didn't know Mr. King, though?

A. No, sir, I didn't.

Q. And as to any re^Dresentations as to Mr. King's

standing in that community, you had to depend on

Mr. Richards? A. I did.

Q. And from what Mr. King said—or what Mr.

Richards said of Mr. King, and what Mr. Richards

said of the mine, and what Mr. Richards said Mr.

King had stated, you were willing to close the deal

at that time, were you?

A. I would like to answer specificall}^ yes; but I

would like to also ]jut in here that I asked Mr. Rich-

ards particularly if he had any knowledge of coal

mining, and he stated that he never had had any

experience whatever; but he stated that Mr. King's

statement in regard to the production and sales in

Salmon, and his standing as the President of the

bank, and his letter stating that the business at that

time was paying interest at six per cent on $100,-

000.00, yes.

Q. Well, you then were ready to close the deal

before you left New York City ?

A. No, not until we knew— No, we couldn't have

closed it, because Mr. King's proposition on the mine

hadn't been what he subsequently made to Mr. Rich-

ards and myself, which made it much easier for us

to handle the deal.

Q. So you entered into a new agreement?

A. Well, with that difference in the arrangement



Arthur H. Lamborn and John G. Richards. 309

(Testimony of Arthur H. Lamborn.)

—a variation of the original arrangement.

Q. Now, under this new arrangement which you

say you finally entered into, Mr. King was to get

merely the $30,000.00 that he had paid for the prop-

erty, in cash ?

A. He was to get in cash $30,000.00—well, I don't

know what his arrangements were with Mr. Eich-

ards ; but he was to get from me $20,000.00 in cash

and $10,000.00 in notes, which was as good as cash

if his statements to me were correct.

Q. And an $80,000.00 bond issue was to be floated,

covering the entire property ?

A. As it then stood.

Q. And out of that bond issue you were to have

$32,500.00*?^

A. The contract so states, but, as I said, I am
perfectly willing to leave it to Mr. King to state how

it got in there, and I signed it without observing

that—that it said $32,500.00.

Q. You understood that you were to get $30,-

000.00? A. Yes, sir.

Q. In bonds?

A. In bonds, and a half interest in the property.

Q. And also two-thirds of the amount of bonds

that Mr. Richards was to get?

A. I knew nothing about any specific amount of

bonds that Mr. Richards was going to get.

Q. Well, did you know he was going to get any?

A. I didn't know he was to get any.

Q. Did you know that you were to have any in-

terest in whatever be had?
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A. Yes, I knew I was to get a part of whatever he

was to get—before I ever went in there I understood

it.

Q. Then you understood that Mr. Richards was

getting quite a large commission for selling this prop-

erty ?

A. I didn't know just what his commission would

be on our deal. He stated that he was to receive

$25,000.00 if he sold that property for $80,000.00

cash.

Q. And you understood that you were to get a

proportion of the Richards commission.

A. You will please understand, Mr. Clark, that

when Mr. Richards came to me he had no knowledge

that I would go into this—he had no belief that I

would go into that.

Q. Well, if you will kindly answer my question:

You understood that whatever commission Mr. Rich-

ards got, you was to have a two-thirds interest in it ?

A. I was to have an interest in it in proportion to

whatever interest he took.

Q. So when you closed the deal, you was to have

two-thirds of whatever interest he got of Mr. King's ?

A. We were to get two-thirds

—

Q. Well, we can get along a little faster, Mr. Lam-

born, if you will just answer my question. Now,

when you closed this deal, did you or did you not

know that Richards was to have a commission on the

sale"?

A. I presmned that he was to have some conunis-

sion; but I wasn't positive of it.
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Q. Did be tell you what his commission was to be %

A. When he came to New York he told me that

his commission was to be $25,000.00 in case he sold

the property for $50,000.00. In discussing the mat-

ter, coming into Red Rock, I said, "Richards, if I

go into this matter I am going into this matter on

your statements," and Mr. Richards said, further-

more, "You will go into it on the same rock bottom

basis."

Q. If he went- into it, he was to share whatever

he got out of it with you? A. Yes, sir.

Q. So that, if his statement was correct, if he was

to get $32,500 of a bond issue, you were to have two-

thirds of that ?

A. I don't know that he has testified to $32,500;

but whatever profits he got I was to share with him,

proportionately.

Q. Then all that Mr. King was getting out of this

was the original cost price, and $15,000.00 of the

bonds of this company, the same as the bonds that

you gentlemen were getting, and a. fourth interest in

the property'?

A. And a fourth interest in the equity, yes, sir.

Q. And all the net profit he was getting out of it

was a fourth interest in the property %

A. And $15,000.00 of the bonds. But I didn't

know at that time what the interest would be, and I

didn't know there was any interest at that time.

Q. You were getting close to $50,000.00, weren't

you"?
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A. Oil, I don't know that I was getting close to

$50,000.00.

Q. So if you put in $30,000.00 you would be a

good deal ahead on the proposition ?

A. Well, I would be perfectly justified in getting

ahead whatever I could. I have bought bonds at

.60 and .75.

Q. In other words, this was what was called in

New York City a little piece of high finance, wasn't

it?

A. That was not ; and that is not a fair statement

to make.

Q. Now, you say he figured six per cent on how
much investment?

A. He figured that the property would pay $3.00

per ton on the 2600 tons he had mined.

Q. And what was the amount you was figuring

the investment to be ?

A. We figured our investment at $80,000.00. He
claimed the property was worth that.

Q. So you were going to issue $80,000.00 bonds,

and you figured this production would pay you six

per cent on that?

A. And more than that. We figured at least on

his figures $3,000.00 for working capital.

Q. So that was the basis on which you entered

into this arrangement?

A. On his statement, yes.

Q. On his statement ?

A. Yes—made to both Richards and myself.

Q. Well, now, if that mine could produce 2,300
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tons, and it could be mined for $3.00 a ton, why it

would pay you six per cent on that investment,

wouldn't if? A. Yes, sir, it would.

Q. And so if that should be the fact, there

wouldn't be any loss or damage to you by any state-

ment made by Mr. King, would there ?

A. Well, if his statement had been correct, I

would have been satisfied.

Q. If the mine had not produced it, but would

produce it

—

A. I beg your pardon—I went into this as an in-

vestment on the basis of what it had produced; not

what it would produce.

Q. Well, why should you object? If the mine

produced 2,300 tons the next year why should jom ob-

ject to it, that it had produced

—

A. I don't think that is relevant at all. I don't

think you have a right to interrogate me as to what

it might be this year, or five years from now.

Q. Well, that may be a question between you and

me, Mr. Lamborn. Now, if the year after you w^nt

in there the mine, by proper management, could have

produced 2,300 tons, what damage would you have

suffered by reason of the fact that Mr. King stated

that it had produced 2,300 tons the year before?

A. If I had never known that Mr. King had

falsely stated that, it would not have damaged me at

all.

Q. Then his mere statement would not have dam-

aged you, other than it might have shaken your con-

fidence in Mr. King? A. That's all.
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Q. Now, have you made any personal investiga-

tion there to find out what tlie vahie of this property

is?

A. I have told you what investigation I made per-

sonally. I called on Mr. Richards for further in-

formation, and he said that he went over the state-

ment again, and found that Mr. King had not

produced 800 tons. That was sufficient to show me
that Mr. King had misrepresented the propert}^ to

me.

Q. And you rested on that statement ?

A. I certainly did. Mr. Richards said that he

had all the stubs from the property, and they showed

less than 600 tons ; and he also stated that he had Mr.

King's letter saying that he had produced less than

300 tons during the period he had had it prior to this

time.

Q. Do you ordinarily buy real estate, Mr. Lam-

born, merely on some fellow's statement of how much
it produced in a year ?

A. I have bought very little real estate. What I

have bought I have had very carefully investigated

Ijy lawyers; and we had this investigation by law-

yers, to have the title searched.

Q. Do you ordinarily buy real estate on what

people tell you?

A. I haven't bought real estate

—

Q. Do you ordinaril}^ bu}" any

—

A. The search of this title would have disquali-

fied the sale, if it proved that the title was not clear.

Q. Do you ordinarily buy property on what peo-
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pie tell you, or on your own judgment?

A. Well, I have bought real estate in Montclair

on what people have told m-e.

Q. Old friends of yours ?

A. Y\"ell, I will say a personal friend of mine of

many years' standing. I subsequently sold that, on

the advice of another man that I had been acquainted

with in Montclair.

Q. But you went and looked at the property *?

A. And so I did in this case.

Q. You came there for that purpose, didn't you?

A. Well, I may admit that I came there for that

IDurpose; but I was practically dragged there.

Q. By Mr. Richards'? A. Yes, sir.

Q. Mr. Richards insisted that you come out here

and look at that property ?

A. Well, he urged me, yes;—make it "insist," if

you please.

Q. And you didn't sit down in Mr. King's house

and just listen to what he said; you went up to the

mine, didn't you? A. Yes.

Q. And you looked around there, and from what

you could see it looked pretty good to you, didn't it?

A. Well, now% I'll tell you: I am willing to say

that from the statements made by Mr. Richards and

the letters which he produced from Mr. King that I

was willing to take the statements of Mr. Richards.

When I was up at the mine I wasn't enthusiastic

over it—Mr. King knows I wasn't enthusiastic over

it.

Q. Did you talk ta anybody except Mr. King
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when you were in Sahnon?

A. The only person I talked to in Salmon—and

Mr. King and Mr. Richards and myself agreed that

we would not talk about the matter

—

Q. Well, did you talk with anybody?

A. One man—Mr. Shoup.

Q. Did Mr. Shoup have any knowledge of this

mine ?

A. No, he had practically no knowledge of it.

He said he had seen the coal, but he wasn't impressed

with it, and he said he didn't know there was a mine

there, and I told him of the tonnage that Mr, King

said he had sold.

Q. And what did he say to that ?

A. He said he was very much surprised—very

much surprised.

Q. And that was before you entered into this ar-

rangement ? A. Yes, sir.

Q. Did you make any request for the stubs of the

coal he had sold? A. No, sir.

Q. Did you ask Mr. Miller?

A. I asked Mr. Miller a number of questions, but

he was very noncommittal, and acted like he didn't

have a right to answer questions of a stranger. He
was, however, courteous; that's all I can say. I did

get him off on to coals in Montana, and he said that

he had seen mines opened up there which didn't show

as well as this proi)erty. But he acted just exactly

like a man who was not going to speak to anybody

without authority.
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Q. Did you liave any experience in coals your-

self?

A. Not a particle, except the coals which are

burned there.

Q. Well, did you know whether Mr. King knew

anything about a coal mine or not ?

A. I judge he didn't know anything more about

a coal mine any more than I did ; but he knew what

number of tons he produced.

Q. You understood that this was not the best of

coal ? A. The best of what

?

Q. The best of coal?

A. The best coal Mr. King had.

Q. I say, you understood that this was not the

best of coal.

A. Yes, I did understand it was not the best of

coal.

Q. And you understood that when you purchased

the mine ? A. Yes, sir.

Q. Did you understand that Mr. Richards paid

$2,500.00 when 3^ou were there, when this agreement

was executed?

A. Well, I can't say that I understood that he

did. Mr. Richards told me that he had a ranch in

Texas, and while he was financially embarrassed that

he had monej^ dealings with Mr. King, and Mr. King

would make arrangements with him to carry him,

which would be easier to him than to me. I pre-

sumed that Mr. Richards would eventually pay $10,-

000.00, either in cash or in notes, for this property.

Q. Did Richards have any of this coal Avith him
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when you were in New York?

A. Yes ; he had a sample of about a pound or two

pounds, I think.

Q. Did you have it analyzed and tested?

A. Yes, I had it analysed.

Q. And you knew what it contained, so far as

carbonaceous materials were concerned?

A. Well, I had it analysed for him and for Mr.

King as much as for myself, because he said he would

like me to get it analysed.

Q. And you saw the result of that ?

A. Yes. It didn't compare with the Rock

Springs coal, or with the anthracite of bituminous

coals of the east.

Q. When was it you had that analysed?

A. Well, I couldn't tell you. I had it before I

came out to Idaho.

Q. You saw it before you came out to Idaho?

A. Yes, sir. Mr. Richards telegraphed for a

sample. He had a sample with him that was not of

the character he wanted to have analysed. He
wanted to have that analysed, and another, and I

think I had two samples analysed; one was a shiny

coal, and another was a dark coal. Now, I won't

swear to this, but I think we had both of them; but

in any event I think Mr. King knows about it, be-

cause I took pleasure in showing it to both of them

when I came out there.

Q. And when you came out to make this agree-

ment you knew already what the composition of

this coal was?
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A. Not of the coal vein, but of the coal that was

presented to me, which was a fine sample, just like

this—which is a selected sample; I think you will

admit that.

Q. Those were samples that Mr. Richards sent

you'?

A. No; I think Mr. King sent one sample, and

Mr. Richards had a sample. I know he telegraphed

to Mr. King to send a sample, and I know Mr. King

sent a sample.

Q. And when you came here you found coal that

satisfied you that you had had a fair sample of it?

A. Now, I don't say that I was satisfied with the

coal which I saw in that mine as being a fair sam-

ple, or being a fair representation. I think it was

more than fair. I think the coal was not as good

in its entirety; but as to the sample, yes, it was coal

that could have been gotten out of there, and un-

doubtedly was.

[Testimony of C. Albee, for Plaintiffs (Recalled).]

C. ALBEE, a witness heretofore produced by the

plaintiffs, and duly sworn, being recalled by the

plaintiffs, testified as follows, to wit:

Direct Examination.

(By Mr. RICHARDS.)

Q. What kind of satisfaction did that coal give

that was delivered there to the Copper Queen mine %

Mr. CLARK.—^^That is objected to as incompetent

and immaterial.

WITNESS.—It didn't give very good satisfaction.
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Mr. EICHARDS.—Q. For ^vhat reayoii?

A. They required woo^ along with it.

Q. Of itself, it hadn't svifficient heat in if?

A. Of itself, it hadn't sufficient heat; yes.

CToss-examination.

(By Mr. CLARK.)

Q. Have you been using any of it since, Mr.

Albee?

A. That I don't know an^^thing about. The mine

is closed down now. They certainly have not—come

to think.

The further taking of testimony was thereupon

continued until Tuesday, the 11th day of January,

1910, at nine o'clock A. M.

On Tuesday, the 11th day of January, 1910, at nine

o'clock A. M., the further taking of testimony was

resumed.

[Testimony of Arthur H. Lamborn, for Plaintijfis

(Eecalled—Cross-examination) .]

ARTHUR H. LAMBORN, a witness heretofore

produced on behalf of the plaintiffs, and duly sworn,

l)eing recalled by the defendants for further cross-

examination, testified as follows, to wit:

Cross-examination (Continued.)

(By Mr. CLARK.)

Q. When was it, Mr. Lamborn, that you first be-

came dissatisfied with the contract that you and

Mr. Richards and Mr. King had made?

A. About the 20th of January, 1909.

Q. January 20th, 1909? A. Yes, sir.
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Q. And what caused you to become dissatisfied

with this contract at that time*?

A. Well, I had written Mr. Richards that Mr.

King had written me a letter stating that they were

about, I think he said 19 or 21 loads behind orders,

and Mr. Richards had written me stating that they

were getting out from 10 to 12 tons per day, and I

wrote and told him that even if they averaged ten

tons for every day for 300 days that would not come

up to the amount that we had expected to do during

the year, and would very little exceed the amount

which Mr. Eang had claimed he had produced the

year before. I told him that I wanted him to look

into it carefully to find out from Mr. King why there

was any such discrepanc3% and he came back with

a telegram saying that the total tonnage—that we

were deceived; that the total tonnage of the mine

was about 650 tons.

Q. That telegram came from Mr. Richards'?

A. Yes, sir.

Q. And that was about the 20th of January!

A. I think about the—anywhere from the 15th

to the 21st or 22nd of January.

Q. Then the thing that caused you to become dis-

satisfied was the fact that it did not appear to you

that ten ton^ per day would produce as much ton-

nage as Mr. King said the mine had produced the

year before?

A. No—that wasn't it at all. I said that unless

he produced ten tons per day, for all the days of

summer included, that it would not very much ex-
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ceed his statement. I was ver}^ well satisfied that

ten tons per day in the winter time would not any-

w^here near equal it, and Mr. Miller had stated that

there was no demand there in the summer time.

Q. Mr. Miller had stated that there was no de-

mand in the summer time ?

A. Yes. I asked him if there was. There was

some coal in the bins, and I asked him how long it

had been there—it was disintegrated. He said it

had been there quite a while, and when it was ex-

posed to the air it slacked; that there was no de-

mand in the summer time of any kind.

Q. And you expected that the coal had to be sold

during the winter months?

A. Yes, sir—largely.

Q. Had you, in connection with Mr. Richards,

made some effort to dispose of the bonds that you

expected to get?

A. No, sir—to the contrary, I had made no effort

whatever to dispose of them, and had told Mr. King

that we should not dispose of them unless we dis-

posed of them in a lump. Well, the correspondence

I have with him I am perfectly willing to put in,

because there was no effort whatever on my part to

dispose of the bonds.

Q. Did you know that Mr. Richards had made an

effort to dispose of themf

A. No, sir. Well, he had written me that he had

taken up the question of the bonds, I think with

Mr. King, the testimony will show; but not with the

idea of making any effort to dispose of the bonds;
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just simply to see what could be done with them.

Mr. King had written me about the bonds.

Q. Do you know that Mr. Richards didn't take

this matter up with the idea in view of disposing of

his bonds to certain parties in Ohio'?

A. No, sir. I never heard of it until yesterday;

that is, as' far as Ohio is concerned. I knew that he

and Mr. King had written in a general way—

Q. Well, that is not the question I asked you

about.

A. Well, I knew nothing about him taking it up

with any parties in Ohio.

Q. Now, along in January, when you discovered

the fact that the mine was not producing as much

as you expected it would produce, you refused to go

further with this matter, did you*?

A. I notified Mr. Richards to take the matter up

with Mr. Cowen and Mr. King, and unless Mr. King

could make good to proceed against him, not only

civilly, but criminally.

Q. And you did proceed civilly, but not crimin-

ally f A. Well, that is not my fault.

Q. Well, it is never too late, I guess.

A. Well, sir, I hope not.

Q. Have you the letters that passed between you

and Mr. Richards in regard to this matter?

A. I think so.

Q. Have you any objection-

Mr. RICHARDS.—I have them at the hotel.

WITNESS.—If you mean me, I have no objection

to you seeing every letter I have written to Mr.
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King and Mr. Richards, in regard to this transaction,

Mr. CLARK.—Q. Well, they are not here, then?

A. They are here. They are not in the room, but

they are here.

Mr. RICHARDS.—They are over at my room at

the hotel. When Mr. Richards comes back I will

have him get them.

WITNESS.—I would like to say that the testi-

mony brought out on cross-examination yesterday

would indicate that Mr. King and Mr. Richards had
worked together about those bonds, because I knew
nothing about that; and I would like to see whether

the idea was to sell bonds that was worthless.

Mr. CLARK.—Q. Well, you considered this prop-

erty worthless, did you?

A. No, sir, I didn't; but I didn't consider that

it was a proper thing to dispose of any bonds unless

we absolutely had the money to pay the interest; and
that was so stated to Mr. King.

Q. You were up at the mine on how many occa-

sions when you were in Salmon City?

A. On three occasions; once in the mine, once

outside, and once within about 50 feet of it.

Q. Was Mr. King with you at any of those times ?

A. Mr. King met us at the mine on the Sunday
afternoon; but we simply had social intercourse, and

I don't remember that he went in the mine with us

at any time.

Q. The other two times he was not there at all?

A. Well, I don't—I won't swear to it. I have

tried to refresh my mind, but to the best of my
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knowledge and belief he was not there; but still

there is an indefinable feeling that he was there on

the last morning—I think on Wednesday morning

—but I am not sure of it.

Q. Well, that is rather a contradiction of terms,

Mr. Lamborn, to sa}^ to the best of your knowledge

and belief he was not there

—

A. Well, I say to the best of my knowledge and

belief, but I say there is an indefinable feeling that

he was; but in other words, the preponderance of

feeling is that he was not there.

Q. How do you explain that indefinable feeling,

Mr. Lamborn?

A. Well, I was with Mr. King considerable of the

time, and I was with his daughter considerable of

the time. I know she was up at the ranch with us,

and I Avas with Mr. King on all of Tuesday, when
we went on the picnic; that is, I was with him most

of the daj^; and the matter of the mine was under

continual discussion.

Q. You understood that Mr. King had paid

$30,000.00i for this property?

A. He stated he had.

Q. And you also understood that he had placed

quite a lot of improvements upon this property after

purchasing it?

A. He said he had spent about $2,000.00 in im-

proving it.

Q. So his permanent outlay in the property was

approximately $32,000.00?
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A. By his statements, that amount would be in-

dicated.

Q. Now, you stated in 3^our testimony yesterday

that you did not expect this property to pay divi-

dends the first year*?

A. No dividends. I expected it to pay interest.

You must remember that we have two propositions

—an interest proposition, and a dividend proposi-

tion.

Q. Well, you expected it to pay interest on

$80,000.00?

A. I did, and have a surplus of $3,000.00 for

working capital.

Q. Well, then, if it did pay six per cent on

$80,000.00, that would of course make the bonds to

that amount salable bonds on the market?

A. Well, if the dividend was earned from the

property, of course it would.

Q'. Well, if it paid interest on the six per cent

bond issue, why that would make the $80,000.00 bond

issue a profitable proposition ?

A. If it paid interest out of the operation—but

not if it paid interest.

Q. Well, the coal mine alone? Now, that ranch

property was very valuable propert.y, wasn't it?

A. Well, Mr. King said we would make $1,000.00

a year, renting it on shares.

Q. That ranch property was a very valuable piece

of property, if sold upon the market?

A. Well, I don't know anything about the value

of ranch property. Mr. King said the properties
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around Salmon ran from $30.00 to $50.00 an acre.

He said if tlie railroad came through there they

advance materially. But even if it was worth $30.00

to $50.00 an acre, we were speaking of the thing from

an investment standpoint.

Q. But if it w^as worth say $50.00 an acre, that

would be $24,000.00 that the ranch property alone

would be worth?

A. Yes, if it w^as worth $50.00 an acre. I don't

know whether it was worth it or not.

Q. No—well, we will probably introduce some

proof on it. Now^, in this deal that you had formed

there, you say you took his representation—Mr.

King's representation—that this investment would

pay you six per cent interest on $80,000.00?

A. I took his representation that it was earning

six per cent on $100,000.00.

Q. Six per cent on $100,000.00?

A. Yes, sir.

Q. And you wouldn't have taken this proposition

if he hadn't so stated?

A. I certainly would not have taken this prop-

erty unless he could have stated that it earned in-

terest on the bonds isued.

Q. On the bonds issued? A. Yes, sir.

Q. Then of these bonds issued you were to ob-

tain—Mr. Richards and you between you were to

obtain $65,000.00 of them?

A. That I didn't know at the time.

Q. Well, you knew that yow were going to ob-

tain— A. —$30,000.00.
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Q. —$32,500.00?

A. Well, so it appears 'in the contract—$32,500.00

—but in reality all I expected, and all I do expect

until Mr. King explains the thing, is $30,000.00.

(^. You understood that you were to have bonds

to cover all the payments that you made?

A. Yes, sir.

Q. Then you expected to have bonds to cover all

the payments you made; and it now seems that you

were also to obtain two-thirds of the $32,500.00

bonds that were coming from Mr. Richards?

A. Not of the $32,50O.O0^you continually say

that—$22,500.00, I think the testimony shows.

Q. Well, $22,500.00? A. Yes, sir.

Q. And you were to obtain two-thirds of the

$22,500.00 of those bonds?

A. I was to obtain my proportion of any profit

that Mr. Richards made from the sale of the prop-

erty.

Q. So you would have approximately $45,000.00

of the bonds of that company, on an investment of

$30,000.00; and you also required Mr. King's guar-

antee that those bonds would pay the six per cent,

and in addition to that that the property would pay

a six per cent interest on $100,000?

A. Now, you are absolutely mistaken. I never

required Mr. King's personal guarantee of anything,

except his statement that the property was earning

—I did expect his statement to be borne out that

the property was earning six per cent.

Q. And you would not have put in this $30,000.00,
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even if j^ou had only understood that it would pay

six per cent interest on $80,000.00'?

A. Oh, yes, if the property had earned it; but

not on Mr. King's payment of the interest—certainly

not. If we had offered the bonds for sale to in-

vestors, and Mr. King's guarantee only had been

back of it, it w^ould not have been a proper invest-

ment; it would be what you call eastern high finance.

Q. Wh}^ wouldn't it have been a proper invest-

ment %

A. Because it w^ouldn't. The property would

have to earn the investment, and not some officer of

the company guarantee the investment.

Q. Well, you were willing to go out and t^ke the

propertj" on his statement that it would do that;

and still you say the bond-buyer would not take it

on his statement ?

A. Well, you asked me if I am a business man;

but I am not hunting or examining investments like

a bond-house would be. I am a salesman, selling

sugar throughout the country.

Q. Well, do you mean to say in this record that

you are not a business man"?

A. Well, I am so considered in m}^ line of busi-

ness.

Q. Well, you understand business transactions

pretty well. You rub up against a great many
pretty shrewd men who are always ready to take

advantage of you?

A. I don't rub up against smooth men; I rub up

against reputable men.
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Q. Do you mean to say, Mr. Lamborn, that the

associates you have are nien with whom you deal

with the entirest confidence in their word?

A. Absokitel}'—every sugar refiner I deal with.

Q. And all the business men you have run up

against as sugar broker in New York are men whom
you would go out and buy property upon their per-

sonal representations 1

A. Yes, to me, because they happen to be my per-

sonal associations.

Q. And that is the general reputation of the New
York business man, is it?

A. I say it is the reputation I give the sugar

people that I come in contact with.

Q. And on account of the extreme confidence

which you have placed in your business associates,

and those with whom you have done business for

these many years as a sugar broker, you feel that you

could take the word of any reputable man when he

would tr}^ to sell you a piece of property ?

A. No, I wouldn't say any reputable man who

may be a stranger to me, but any man who might be

introduced to me and whom I found in the position

of Mr. King, yes.

Q. And for that reason you feel somewhat in the

position of an innocent man who was imposed upon ?

A. No—I feel more like a fool, I'll tell you.

Q. You feel more like a fooH

A. I feel very much chagrined at my own lack of

judgment.

Q. And you think that you did this business in
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the way that you ordinarily do business %

A. Well, I will answer that question this way, be-

cause it requires a broader answer. In the sugar

business in New York City, with the men I am doing

business with we do business on a very large scale,

and I use the telephone largely. Last Wednesday

we sold in New York over 100,000 barrels of sugar;

it was sold in less than four hours. Now, it had to

be done with great rapidity, and with mutual confi-

dence. There are man}^ contracts ; they are not en-

dorsed by either party ; I, as broker, sign them with

m}^ name ; and I have never known them to be defi-

nitely repudiated by buyer or seller, whether the

market advanced or declined, and I have been doing

business on that basis since 1892. It was a lax busi-

ness way, and I am perfectly willing to say that I

was lax in this ; but it was a question of absolute con-

fidence on the part of Mr. Richards and Mr. King.

Q. Did you ever buy any mines before?

A. Yes, sir; I bought an interest in a mine, and

I have no holler, and I have lost my money, so far as

I see ; but not the slightest kick has come from me.

Q. At that time you investigated the mine, didn't

you"? A. Yes—very largely, too.

Q. And you depended upon the investigation

which you made ?

A. Well, I was enthusiastic in that particular

case.

Q. Well, you were somewhat enthusiastic in this

case, Averen't you?

A. Well, I was led to be enthusiastic by Mr. King
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and Mr. Richards on this proposition, yes—not en-

thusiastic, exactly; but perfectly satisfied that their

statements were correct.

Q. Well, what made you satisfied that their state-

ments were correct?

A. Well, Mr. King, I have already stated, was

the leading banker of the town.

Q. You had never seen him before ?

A. Ko, I had never seen him before; but I saw

him there ; I saw his position.

Q. And 3^ou don't know now that every statement

he made was not correct, except what Mr. Richards

tells you?

A. I am satisfied that the statements are correct.

We have his stubs ; we have them here ; and we have

his letter showing that in the previous 65 or 70 days

he had only j)roduced about 650 tons.

Q. You heard Mr. Richards state that that mine

could have produced 2,300 tons and more, if they

had attempted to produce it?

A. I beg 3^our pardon—"if they had attempted to

produce it"—but they would have been foolish to at-

tempt to produce it unless they had had the demand.

Q. AYell, did you hear that statement?

A. I didn't hear that statement, because I don't

think he answered it that way. If you read the tes-

timony I am willing to admit it if it is there; but I

think the evidence that came on that point and the

final answer

—

Q. What do you think he said?

A. I think he said the mine could have produced
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2300 tons, if the orders and the demand had been

there.

Mr. CLARK.—Now, then, Mr. Hamer, will you

read Mr. Lamborn the question I asked him ?

The Special Examiner thereupon repeated said

question, as follows: "Q. You heard Mr. Richards

state that that mine could have produced 2,300 tons

and more, if they had attempted to produce it?"

Mr. CLARK.—Q. Now, do you see any material

difference in the question ?

A. Yes ; if they had attempted to produce it is

very different from if they had had the orders.

They would not have attempted it unless they had

had the orders.

Q. Well, if they had attempted to produce it

—

that is what Mr. Richards stated, wasn't it?

(No answer.)

Q. Why, Mr. Lamborn, do you continually disre-

gard my questions, and assume to answer them some

other way ?

A. I am not assuming to disregard your ques-

tions; but my memory on the testimony yesterday

should be as good as yours, and I don't think Mr.

Richards testified in the way you put the question.

I don't hesitate to state that I believe, also, that the

mine could have produced 2,300 tons, or more if the

orders had been there to be filled.

Q. Yes; and that was the information you got

from Mr. Richards?

A. Why, we had the information from Mr. King

and Mr. Richards and Mr. Miller that the mine could
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be opened up to produce more than 2,300 tons per

annum, yes, and I asked them all that question.

Q. And you still believe that that is true?

A. I don't believe that anything that Mr. King

has said to me would be necessarily true.

Q. Well, now, just answer my question, Mr. Lam-

born. You still believe that that is true ?

A. I believe it, if Mr. Richards and Mr. Miller

—

Q. Is it necessary for you to say that you believe

that from Mr. Richards and Mr. Miller in order to

answer my question?

A. Well, what other basis have I for believing it ?

Q. Well, I am not asking you for j^our basis of

belief, but I asked you if you still believe that to be

true ? Now, you can answer that yes or no.

A. Do I have to answer that yes or no?

Mr. RICHARDS.—You can always make an ex-

planation ; if not now you can on redirect.

WITNESS.—I have no way of knowing unless I

would have the testimony of either Mr. Richards or

someone that I had confidence in, to state that the

mine could produce that amount. That is, I would

believe them, yes.

Mr. CLARK.—Q. Well, do you believe it in this

instance ?

A. I want to believe it, yes, and I did believe it in

the first place.

Q. I am not trying to fence with you on this

thing, Mr. Lamborn. Did you hear Mr. Richards

testify that the mine could have produced, and would

have produced if they had had the orders to fill, 2,300
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tons and more ? Did you hear Mr. Richards testify

to that? A. Yes, in substance; yes.

Q. Did you believe it when he testified to it?

A. Yes.

Q. And do you now believe it?

A. Yes. I don't want you to feel that I am try-

ing to evade your questions. The thing is beyond

my knowledge. I believe it, yes.

Q. There never has been a time since that state-

ment was made to you that you did not believe that

the mine could have produced 2,300 tons, and more,

if they had had the orders to fill?

A. No, sir.

Q. How?
A. No, sir—I believe it could have produced it.

Q. Then, so far as the

—

A. I thought you were speaking of my knowledge

that the mine could produce it.

Q. No.

A. It is my belief, yes; but I don't know. I am
not technically acquainted with mines.

Q. Then the only place where you consider your-

self damaged in this statement which you say Mr.

King made, that you have reason to believe was not

true, was the fact that he stated the mine did produce

this, and that he had sold it to the people around Sal-

mon?

A. No, that is not the whole basis, of course not.

He said it had been mined and sold and delivered in

and around Salmon—2,300 tons—and outside of Sal-

mon 300; and that the expense of mining and pro-
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ducing and delivering that coal was $3.00 per ton.

Q. Now, let me ask you this question: If this

mine had produced 2,300 tons, or more, while Mr.

Richards was the general manager of it, and there

had been sufficient demand in and around Salmon

to cause all of that coal to be disposed of; but you

should afterwards have found out that when Mr.

Richards stated to you that the year before he had

mined and sold

—

A. Mr, Richards stated, you mean ?

Q. No—I mean Mr. King stated that he had

mined and sold 2,300 tons ; would you still have con-

sidered yourself injured by that statement?

A. In other words, if we had produced 2,300 tons

during the year following the signing of our original

contract ?

Q. Yes.

A. Woidd I have been injured? Would I have

felt myself injured if we had not produced any more

than had been produced in the 11 months previous ?

Q. No. If you should have found out that Mr.

Kiiig's statement was false, after you took charge

of it ; but you were able to sell the 2,300 tons, or more

;

you would not have cared if Mr. King had overesti-

mated the amount that they had produced the year

before, would you?

A. Why, the way the question sounds to me is

that—well, it is very ambiguous; I wish you would

have the stenographer read it.

Mr. CLARK.—Yes, I would be very glad if you



Arthur H. Lmnhorn and John G. Richards. 337

(Testimony of Arthur H. Lamborn.)

would. It is a little long; but I don't think it is am-

biguous.

WITNES'S.—Read that original question.

The Special Examiner thereupon repeated said

question, as follows

:

''Q. Now, let me ask you this question: If this

mine had produced 2,300 tons, or more, while Mr.

Eichards was the general manager of it, and there

had been sufficient demand in and around Salmon

to cause all. of that coal to be disposed of; but you

should afterwards have found out that when Mr.

Richards stated to you that the year before he had

mined and sold

—

**A. Mr. Richards stated, you mean?

"Q. No—I mean Mr. King stated that he had

mined and sold 2,300 tons ; would you still have con-

sidei'cd yourself injured by that statement?"

Mr. CLARK.—Q. —made by Mr. King?

A. In other w^ords, you mean if Mr. King had

only produced say 1,000 tons, and we had produced

2,300 tons or more, during Mr. Richards' manage-

ment of the property?

Q. Yes.

A. In one year?

Q. Yes.

A. Would I have considered myself injured?

Yes, sir, certainly, decidedly; because I would have

been associated with a man who had misrepresented

things to me, because then he stated that the coal

could be mined for $3.00 a ton.

Q. And you would have considered yourself in-
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jiired? A. Yes, sir.

Q. And you would still have refused to go through

with this deal ?

A. I am satisfied that I would.

Q. Yes ; although you would have had a half in-

terest in this mine, and this man in whom you had

the greatest confidence (Mr. Richards) had a quarter

interest, and between you you had a three-quarters

interest, and $65,000.00 bonds, upon which you were

receiving six per cent interest; you would still have

refused to go through with the deal f

A. Certainly I would. And is your mannerism

in saying "Yes," is it intended to mean that you

doubt my veracity ; or what is it for ?

Q. Well, if you are asking me for an apology it

is entirely out of place. I mil say, however, that I

have no reason to doubt your word. I never met you

until yesterday, and you have always treated me like

a gentleman, and I couldn't doubt your word.

A. Well, it may not be sneering; but does your

word *'Yes" come in after my answer?

Q. Well, I must decline to answer that. If we

have any personal difficulties to settle we must settle

those outside of the courtroom. I will state to you,

however, that I don 't care to treat you other than as

a gentleman, Mr. Lamborn. If I have an unfortu-

nate way of questioning, why I am sorry for that. I

will say, however, if you want an explanation, that

there are a good many of these matters that seem

very peculiar to me. However, I am not the Judge

of this case. Did you understand the method in
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which this mine was being worked during the time

Mr. Richards had the management of it I

A. Yes, sir.

Q. And you understood that he was not working

this mine with the idea in view of taking from it all

the tonnage that he could; but for the purpose of

permanently improving it?

A. I understood that he was mining the main

entry to a point which they had agreed upon with Mr.

King and Mr. Miller, and what distance that was in

I can't recollect; it was something like 400 feet; and

that they expected to reach there about the middle of

November, when they would go up on a breast—on

an incline—to take out coal from a room.

Q. Did you have some letters from Mr. Miller,

who was the manager of the mine during the time

that—I mean superintendent of the mine during the

time that Mr. Richards was manager?

A. Well, I had, I think, either one or two letters

from him. I don't know whether I have them or

not. I have an idea there is one of them in my file.

Q. Did you write to him direct, to ascertain some-

thing about the condition of the mine ?

A. Not with the idea of casting any reflections on

either Mr. King or Mr. Richards, but simply with

the idea of keeping in touch with him. I stated to

^Ir. Miller when I left there that I would like to hear

from him, and at any time, and that I would write to

him if he wrote to me.

Q. And he did write to you, and you wrote to

him?
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A. I am sure that I answered any letters that I

received.

Q. Well, you have a recollection of having writ-

ten him?

A. I have more of a recollection of hearing from

him; and if I heard from him I undoubtedly an-

swered it.

Q. And he wrote you something about the condi-

tions that they found there ?

A. Well, the thing wasn't of any importance, ex-

cept that I would have liked to have kept in touch

with Mr. Miller. He impressed me as a good man,

and a man that we wanted to have with us.

Q. Do you recollect when it was that you received

these letters from Mr. Miller?

A. Well, I don't recollect definitely, but I think

it was in November or December of 1908.

Q. You were receiving letters from Mr. Eichards

right along ?

A. Yes, both Mr. Richards and Mr. King. But

that was in the general line of correspondence, while

with Mr. Miller I think it was more with the idea of

keeping in touch with him ; that Mr. King and Mr.

Richards and all of us felt that we had a man there

that we wanted to make him feel good over his posi-

tion with us.

Q. Now, you understood that Mr. Richards was

managing the mine there?

A. Well, I didn't understand that he was manag-

ing it in the sense that he was directing the opera-

tions nearly as much as Mr. Miller was. Mr. Miller



Arthur H. Lamhorn and John G. Richards. 341

(Testimony of Arthur H. Lamborn.)

was the superintendent of the mine ; and the idea was

that Mr. Richards was to he general manager

—

was to have that title—that he was to manage when

he was there, and when he wasn't there to give him

prominence in the town, and to help fill orders, we

gave him the position of general manager. But I

don't think it had anything like the significance, as

far as the operation of the mine was concerned, as

Mr. Miller's title of superintendent. But of course

I am not qualified to pass on that, because I don't

know what instructions Mr. Richards gave to Mr.

Miller. The impression was that Mr. Miller was in

charge of the operations.

(At the request of Mr. Clark the Special Examiner

marked a certain document for identification as De-

fendants' Exhibit 11, on cross-examination.)

Q. I show you, Mr. Lamborn, what purports to be

a copy of a letter written by you to Mr. John G. Rich-

ards, and I will ask you if you wrote that letter to

Mr. Richards'?

Mr. RICHARDS.—Just a moment. We object,

because there has been no notice or request to pro-

duce the original.

WITNESS.—Why, there is no question about it

—

I wrote the letter ; but I am surprised that you would

offer it in testimony.

Mr. CLARK.—Well, now, I want to say another

thing, Mr. Lamborn, right now: That neither as a

lawyer nor personally do I intend to have any more

of such slurs as that cast at me. The question of
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what I offer in evidence is a matter for me to deter-

mine.

WITNESS.—Well, I will withdraw my remark.

Mr. CLARK.—I will offer the letter when I get

somebody on the stand whom it can properly be iden-

tified by.

(At the request of Mr. Clark, the Special Exam-

iner thereupon marked a certain letter for identifica-

tion, as Defendants' Exhibit 12, on cross-examina-

tion.)

Mr. CLARK.—Q. I will show you Defendants'

Exhibit 12, and ask you what that is %

A. It is a letter addressed to Mr. H. G. King, Sal-

mon, Idaho, "Dear Mr. King," and signed by A. H.

Lamborn.

Q. That letter was written by you and

—

A. Dictated by me and signed by me.

Q. And sent to Mr. King at Salmon City, was it ?

A. Yes, sir.

Mr. CLARK.—^We offer this letter in evidence.

(At the request of Mr. Clark the Special Examiner

thereupon marked a certain letter for identification,

as Defendants' Exhibit 13, on cross-examination.)

Mr. CLARK.—Q. I show you paper marked Ex-

hibit 13, on cross-examination, and ask you what that

is?

A. It is a letter addressed to Mr. H. G. King,

Salmon, Idaho, "Dear Mr. King," signed by A. H.

Lamborn.

Mr. CLARK.—We offer that, also.
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Mr. RICHARiDS.—No objection to Exhibit No.

12.

(At the request of Mr. Clark the Special Examiner

thereupon marked a certain letter for identification,

as Defendants' Exhibit 14, on cross-examination.)

Mr. CLARK.—Q. I show you a paper marked

Defendants' Exhibit 14, on cross-examination.

A. This is addressed to Mr. H. G. King, Salmon,

Idaho, "Dear Mr. King," signed A. H. Lamborn.

The reason I look at the signatures, I have got a clerk

whose signature is exactly like mine, and most of my
letters are not re-read ; they are signed by him. But

those three that I have identified were signed by me.

Mr. RICHARDS.—No objection to Exhibits 13

and 14.

Mr. CLARK.—Q. How long were you in Salmon,

Mr. Lamborn?

A. In the city—well, within the limits of the

town, I should say, with the exception of the day on

the picnic, four days—(Sunday noon to Wednesday

evening.

Q. Do you have a distinct recollection of the num-

ber of days that you were there ?

A. Yes. I think I am quite safe in saying it was

Wednesday evening we left there, and we arrived

there, I know, on Sunday afternoon, about noon time.

Q. How?
A. We left on the day we signed the contract

—

the original contract—in the afternoon, immediately

after signing it.

Q. And you came there on Sunday, and you left
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on the 30th day of July ? , A. Yes, sir.

Mr. CLARK.— -Well, I guess we can figure that

up, if we can find an old calendar.

Redirect Examination.

(By Mr. RICHARDS.)
Q. Mr. Lamborn, you were interrogated by coun-

sel on cross-examination in reference to your will-

ingness to depend upon Mr. Richards in reference to

the purchase of this property. I wish you would

state in what respects you were willing to depend

upon Mr. Richards in that regard?

A. Well, I depended upon Mr. Richards to the

extent that I had confidence in him as a man, but

without knowledge of coal, for I asked him specifi-

call}^ when he first came to me in New York City, on

the second day he was in New York, wdiat he knew

of a coal proposition, and he said he knew absolutely

nothing. I asked him if he had examined any coal

properties ; he said he had not. I believed his judg-

ment of Mr. King was good, because when I was in

Mexico he on very many occasions spoke of Salmon,

Idaho; the beautiful location; the character of the

country; the society that was in there; the fact that

it was an inland town, and with modern improve-

ments ; and he also mentioned the Shoups, and other

people whose names I have forgotten; but undoubt-

edly among them was Mr. King, for the reason that

he sjjoke of the best people of the town, and they

were the people whom I found Mr. Richards knew.

The way I remember the Shoups is the fact that he

was Senator.
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Q. Well, it will not be necessary to go into that.

Now, 3' ou state that 3"ou were dissatisfied with the ar-

rangement with Mr. King—became so about Janu-

ary 20th or 25th, I think, in 1909. What was the

reason for your dissatisfaction*?

A. His statements had not been proven. He had

not mined, according to the reports I had from Mr.

Richards, in the previous 11 months from the time

we had made the contract, anything to compare with

the amount of coal which he had stated he had mined.

Q. Then you found that the basis upon which you

had invested your mone}^ was different from what

Mr. King had represented it to be ?

A. Entirely different.

Q. And what did you find about that time in

reference to the total tonnage produced during the

time that Mr. King had made the statement to you,

as compared with what he said it had produced"?

Mr. CLARK.—That is objected to as incompetent

and immaterial, for the reason that this witness is

not competent to answer such a question.

WITNE8S.—Will you repeat the question,

please?

Mr. RICHARDS.—Q. Counsel interrogated jon

relative to the reasons of your dissatisfaction. You
stated that you found that they had produced 650 in-

stead of

—

A. — 2,300 tons for the town of Salmon, and 300

for outside points.

Q. That was one of the reasons of your dissatis-

faction? A. That was the principal reason.



346 Harry G. King and Maria J. King vs.

(Testimony of Arthur H. Lamborn.)

Q. What had you discovered relative to the cost

of production, as compared with Mr. King's state-

ment to you ?

A. I had discovered nothing in regard to the cost

of production at that time.

Q. Did you discover anything relative to the

breast you could not see?

A. Mr. Richards wrote me about the same time

—

within one or two days of the time he gave me the in-

formation of the amount of coal mined, that the

breast

—

Mr. CLAEiK.—I object to the contents of that let-

ter, unless the letter itself is produced.

Mr. RICHARDS.—Q. Well, you gathered the

information from Mr. Richards?

A. From Mr. Richards.

Q. And that was one of the reasons for jour dis-

satisfaction ? A. It was.

Q. Now, you were interrogated by Mr. Clark also

in reference to your efforts to dispose of these bonds,

and certain exhibits have been introduced in relation

to them. Have you any further explanation that

you wish to make in reference to that?

A. I have made no effort to dispose of the bonds,

because I realized the bonds would not be salable un-

til we had produced enough coal to satisfy investors

that the property was on a working basis. I think

I wrote Mr. King that it should produce two and a

half times the amount of the interest on the bonds.

If I didn't write King to that effect I certainly

wrote Richards to that eff'ect.
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Q. Counsel interrogated you relative to your

knowledge of Mr. Richards, or Richards and King,

attempting to dispose of these bonds, and in the ex-

hibit. Defendants' Exhibit 13, this language ap-

pears: "As I understand it you are going to take up

with Dick the question of making the bond issue not

less than $200,00, or even $250,000, and issue at the

present time $80,000 to cover the cost of the prop-

erty." What had this reference to?

A. Well, the $80,000.00 to King and Richards

and mj^self was to cover what we considered the

value and the cost of the property at the time the

contract was made. The $120,000.00 or more bonds

that we proposed to issue was to take care of any

betterments—developments—that either the town of

Salmon might require, or that a railroad coming in

there might necessitate our making such develop-

ments as to bring out a larger quantity of coal.

Q. Then in Exhibit 12—Defendants' Exhibit—

you wrote in reference to certain gentlemen living at

Colorado Springs—McKinnie—and in this you

speak of the disposition of certain bonds.

A. Mr. McKinnie is the head of several sugar

companies, the products of which the Meinrath

Brokerage Company handle. Mr. McKinnie was a

friend of mine. I knew he was in the coal business,

and simply with the idea of finding out what infor-

mation I could for the benefit of King and myself

and Richards I took up the matter with him, and

wrote to King, and also wrote to Richards and asked

Richards to call on him.
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Q. In this exhibit I find this language : "Mr. Mo-

Kinnie's ideas regarding our selling $80,000 bonds to

cover the cost of the property is that we would have

to sell it more or less like any piece of real estate."

To what had that reference ?

A. Well, that would have to be— Will you let

me see the whole letter, so that I can get the sense of

it?

Q. Oh, certainly—you read it, I supposed.

A. I didn't read it all. (Witness read said let-

ter.) Well, that that would have to be a gilt-edged

investment; and I think that one of my subsequent

or previous letters showed that the interest earned

should be two and a half times the interest on the

bonds.

Q. Well, has this reference to the effort of Mr.

King, or Mr. Richards, or either of them, selling?

A. Absolutely not. I never have attempted to

sell a bond to a living soul. Mr. McKinnie is a A^ery

wealthy man, a mine operator, and a man whom we

had business with indirectly, and whom we have the

entire confidence of, and a man that I got as much in-

formation from as possible.

Q. Well, had this reference to their selling

bonds, of to gain information as a basis for your

future operations; which had it?

A. Why, it had no reference to our then attempt

to sell bonds; certainly not.

Q. Tliat is what 1 wanted to get at. What in-

fomiation had you that Mr. King had invested

$32,000.00 in that property?
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A. His own word.

Q. Any other ?

A. No other. Well, Richards stated to me in

New York that King had told him he had paid $30,-

000.00 for the property.

Q. Well, it all came through

—

A. King told me also in Salmon. I asked him
how much it had cost, and he said $30,000.00.

Q. Counsel also interrogated you on the question

if this property had paid six per cent, after you had
entered into your contract, upon the $80,000.00, why
you would have been dissatisfied with your arrange-

ment with Mr. King. How about that?

A. I don't quite understand that.

The Special Examiner thereupon repeated the

last question.

A. If it had paid six per cent and put away
$3,000.00 to surplus, on the basis of 2,600 tons, I

would not have been dissatisfied, unless I had found

that Mr. King's representations had been false; and
if they had been, if I had found them false, I would
have been dissatisfied.

Q. But you invested your money on the basis of

his statements'? A. I did.

Q. And because you found them not true you
were dissatisfied ?

A. That is the only reason.

Q. Did you communicate to Mr. King informa-

tion relative to your correspondence with Mr. Mil-

ler?

A. Well, I don't remember whether I told him.
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I sent him copies of letters to Richards, and I sent

Richards copies of letters' to King, and I think I

sent copies of the Miller letter either to Richards or

King. In any event, I expect they saw them.

There was no secret correspondence with Mr. King

—or with Mr. Miller—or with any of them.

R ecross-examination.

(By Mr. CLARK.)
Q. You suggested the possibility of making a

$200,000.00 or $250,000.00 bond issue?

A. I believe I did, yes.

Q. That was an idea that occurred to you after

the entering into of this original contract?

A. No, it w^as not ; we discussed it at Salmon,

Idaho, but we went into it more in detail after I left

there. The first idea was to issue $100,000.00 bonds,

and to keep $20,000.00 in the treasury, the $20,000.00

to take care of an}^ improvements that came from

the City of Salmon, if the business there warianted

it.

Q. You say that what caused you to become dis-

satisfied with this contract was that you found Mr.

King's representations to be false?

A. Yes, sir.

Q. How did you find that out?

A. I found it out from the fact that the mine had

not produced 2,300 tons and sold it in the city of

Salmon, and had not produced and sold 300 tons out-

side of the city of Salmon.

Q. Well, do you know that of 3^our own personal

knowledge ?
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A. I know it through Mr. Richards.

Q. From what Mr. Richards told you ?

A. Yes, sir.

Q. Then you assumed that what Mr. Richards

stated to you was true, and that if what Mr. Rich-

ards stated to you was true, what Mr. King stated to

you could not have been true ?

A. The way Mr. Richards gave me the informa-

tion led me to believe that Mr. King had falsified,

yes.

Q. And it would not have made any difference to

you as to whether or not this mine paid six per cent

interest on $80,000.00; still, if you had found out

that Mr. King misrepresented the amount of ton-

nage that had been produced before during the pre-

vious year, you would still have been dissatisfied,

and would have refused to have gone ahead with

your contract? A. I would.

Q. And that would have been true also if it had

paid six per cent interest on $100,000.00"?

A. Yes, sir, if the question of tonnage and the

question of the cost of production had been mis-

represented.

Q. If he had misrepresented what had hap-

pened in the past, although those things that he said

would happen in the future—all come true—still you

would have been dissatisfied, and would have refused

to have gone ahead?

A. As I understand the question, what you mean

is : You mean if to-day the mine was on a profitable

basis—if a year from now it was on a profitable
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basis, and I, a year from now or to-day, found that

Mr. King's representatigns had been false, I say yes,

I would not have gone ahead with the contract.

Q. In other words, if you had found out that

everything that Mr. King said would come true did

come true— (that is not very good English, but per-

haps you can understand it)—that it had developed

that everything that Mr. King said would come true

did come true,

—

A. Would come true—did come true ?

Q. Yes ; but that something that he had said had

occurred in the past was false ; still you would have

refused to have gone ahead with the contract?

A. I made m}^ investment on the basis of his

statements. Now, if I found to-day, and had not

found out jjreviously, that he had falsified ; and then

if to-day the mine was producing on the basis he

claimed it had produced; I would not have gone on

with this contract.

Q. In other words, the very minute that you

found out that he had made any misstatement of a

past transaction, you would have immediately

thrown up the deal?

A. I not only would have but I did throw it up,

and wired immediately.

Mr. RICHARDS.--Q. You have reference, as I

understand it, to the statements he made on which

you based your investment? A. Exactly.

Q. And nothing else?

A. And nothing else.

Mr. CLARK.—Q. You understijod tliat there
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would likely be quite a largely increased demand as

soon as the railroad got in there, didn't you?

A. That would be a natural inference, and we

talked that over, too, but I think it was only as a

possibility, and I think the correspondence^—I don't

know that the letters you produced here will show it

—but I would like to say that the w^hole basis of our

investment w^as on what had been done. While of

course we had hopes of the future, the question of

the original capitalization and bonding was on what

they had in Salmon at that time.

Q. Did you make any estimate of the value of 'this

ranch property?

A. I don't think we made any estimate of the

value, because the ranch proposition—the only esti-

mate we made of it was this: Mr. King said, "It will

pay $1,000.00 per annum net to us," and he made

a contract, or had made a contract, to work the prop-

erty on shares, and his statement to me was that it

would pay $1,000.00 per year, but the contract was

not of long duration, and that would bring in some-

thing to us. I asked him what the value of land was

out there, and he said at that time it was from

$30.00 to $50.00 per acre, depending on the territory,

but when the railroad came in there undoubtedly

property would advance. I also asked other people

in there what the prices of land was, and they told

me from $20.00 to $50.00 per acre, but on account of

the high cost of transportation it was hard to sell

what the land produced, because they could not take

their crops out.
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Q. Of course, the prospect of a railroad coming

in there was an inducement which was a very mate-

rial one in making this investment?

A. It was not.

Q. It w^as nof?

A. No, sir. Going in, coming out, and all the

way going out there, I took it up with my railroad

friends, and I couldn't get anything definite, and

Mr. King was the only one that had anj^hing of a

definite nature. The people in there told me that

they had w^aited forty years for a railroad, and we

met Sharkey, at Sharkey's ranch, and talked with

them, and they thought it was ''hot air," and very

few^ thought it w^ould come through, because they

had had the same dreams for many, many years.

Q. Well, didn't Mr. King tell you that he had

definite information that it Avould come through?

A. He said he had information in regard to the

right of way coming through there, yes ; but he was

not in a position to say at that time that the railroad

would come through.

Q. You understood that he had almost the assur-

ance that it would ?

A. I understood that Mr. King believed that the

railroad would ivould through there; that the rail-

road people had worked with his bank in regard to a

right of way.



Arthur H. Lamhorn and John G. Richards. 355

[Testimony of F. C. Miller, for Plaintiifs (Re-

called) .]

F. C. MILLEE, a witness heretofore produced by

the plaintiffs, and duly sworn, being recalled by the

plaintiffs, testified as follows, to wit

:

Direct Examination.

(By Mr. RICHAEDS.)
Q. Mr. Miller, yesterday in the examination you

stated that it cost under your arrangements and

operations there $2.00 per ton to mine the coal, 75

cents to clean it, and 90 cents to haul it, but did not

include the superintendent's expenses in that.

About how many tons per annum were you figuring

on at that time—the production—in estimating what

it cost? A. Well,—

Q. Or put it per day?

A. About ten tons.

Q. About ten tons a day? A. Yes, sir.

Q. And about how many days did you work in

the year, Sundays and all?

A. No—^we work six days a week.

Q. Something over 300 days?

A. 300 days is what

—

Q. Do you work the same way through the sum-

mer?

A. Well, the trade is not as good in the summer

as what it is in the winter.

Q. Upon the basis you were estimating that cost,

about how many tons would it be per annum ?

A. Well, probably from 1,500 to 1,800 tons.
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Q. And what is the salary of the superintend-

ent? A. $150.00 a month.

Q. And that would have to be added to these

items of cost which you have mentioned?

A. Yes, sir.

Q. So that would make it $4.65 a ton, the actual

cost? A. Yes, sir.

Q. And there were other items; the expense of

printing and all those smaller things you didn't take

into consideration? A. No.

Q. Then, would the expense be in the neighbor-

hood of $5.00 per ton, in your judgment?

A. Well, I guess it would come about close to it,

as we have been mining.

Q. Now, what is the cost of selling? Have you

taken that into consideration at all ?

A. Why, no. We didn't have any trouble about

selling.

Q. It is just a mere matter of delivery?

A. A mere matter of delivery, yes.

Q. Taking the size of the openings in the Pollard

workings, about what, from the size of the openings

and the cjuantity of coal that is taken out there,

could be produced in tonnage in those openings?

A. Well, that would be rather hard to say.

Q. Well, Mr. Forrester in his testimony said not

to exceed 3,000 tons. Is that substantially correct,

in your judgment?

A. Well, that would be pretty close to it.

Q. Does that include up to about the time Mr.

Lamborn became interested?
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A. Well, I don't suppose it would have been pos-

sible to produce quite as much at that particular

time.

Q. Well, I mean up to that particular time, you

think Mr. Forrester's statement would be substanti-

ally correct? A. Yes, I think so.

Q. Did you see Mr. Forrester's maps of the

breast %

A. Yes. His map of the mine is a copy from a

map that I had.

Q. It is substantially correct, is it?

A. It is correct, yes, sir.

Q. Well, where he shows these breasts—for in-

stance on Plaintiffs' Exhibit ''B"—does that, as you

recollect, substantially show the relative layers of

the material in the breast ?

A. Well, that would not be as it is in the breast

of the places that Mr. Lamborn

—

Q. No—I am speaking of the ones that Mr. For-

rester shows here ? A. Yes.

Q. Do you think those are substantially correct?

A. I think that would be about correct.

Q. That would be the same with exhibit "C,"

also, which I show you ?

A. I think that would be correct.

Cross-examination.

(By Mr. CLARK.)

Q. What is the selling price of coal in Salmon

now? A. $7.00.

Q. Is that what you are getting for coal ?

A. Yes, sir.
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Q. The coal that you are minmg now 1

A. Yes, sir.

Q. Now, do you say that the cost of mining this

coal—the actual cost at the mine is what?

A. It is $2.00 a ton; that is for mining.

Q. Do you contract for that?

A. Yes—contract work.

Q. And how^ much does it cost you to sort ?

A. About 75 cents. That would include the tim-

ber.

Q. That includes the timber? A. Yes, sir.

Q. And the delivery costs you how much?

A. 90 cents.

Q. 90 cents?

A. We have been paying 75, but we pay 90 this

winter.

Q. Now, the only other additional expense is the

superintendent's salarj^?

A. Yes, and the little printiug, which perhaps

does not amount to over $15.00 a year, at the most.

Q. How?
A. A little printing, which would not amount to

over $15.00 a j'ear, at the most.

Q. Do you get $150.00 a month the year round?

A. Yes, sir.

Q. Well, Mr. Miller, if the mine should produce

3,000 tons a year, of course, the cost would be ma-

terially decreased, wouldn't it? A. Yes.

Q. As to the cost of mining the coal, it depends

a great deal upon the amount of the production?

A. Yes, it does.
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Q. The conditions you have there are somewhat

crude for handling coal at the present time 1

A. Yes, sir.

Q. And handling the mine? A. They are.

Q. And, of course, the cost could be materially

decreased by getting better conditions—^more modern

conditions ? A. Yes.

Q. Under modern conditions, and based on an

average yearly tonnage of 3,000 tons, what would

you say would be the cost of mining that coal?

A. Well, I think that that coal could be mined

for a dollar and a half where we are paying $2.00

now.

Q. And would there be any difference in the sort-

ing?

A. Well, we materially could reduce the price of

sorting, providing we could keep enough coal orders

to keep them busy continuously. That could be done

at 50 cents a ton, and possibly less.

Q. Then you could mine and sort it for $2.00 a

ton, and your delivery price would probably be about

the same?

A. Well, I think we could deliver that coal for

less money if we have our own teams and work it

properly—less than 75 eents^—probably about 65

cents.

Q. And you think the mine could be run under

modern conditions, on the basis of 3,000 tons a year,

at an expense of $2.65 or $2.75, and deliver the coal?

A. Yes, I believe so. I believe it would not ex-

ceed $3.00, counting in incidentals.
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Q. Then, the only thing that would be added to

that would be the superintendent's salary'?

A. Yes.

Q. And, of course, Mr. Miller, the increased pro-

duction, if it w^as increased beyond 3,000 tons, it

could still be mined a little cheaper, as long as the

production w^as increased, couldn't \i%

A. Yes, it could. It would facilitate the handling

and so on, and it would reduce the expense of put-

ting it into the bins, and taking it from the mine,

etc.

Q. Now, when Mr. Richards w^as mining there,

when he was the manager, were you mining under

favorable or unfavorable conditions, so far as pro-

ducing coal cheaply?

A. Well, I would consider them very unfavor-

able.

Q. Well, now^, why do you say that?

A. Well, because we had nothing only the face of

an entry to get our coal from, to begin with. The

works in farther were more or less caved, and we

couldn't get to the coal breast so that we could work

out the coal.

Q. Then, the money that was taken in there at

the mine during that time was used, a great deal of

it, in development work, w^as it—what you might call

development work?

A. Yes—to drive that entry.

Q. And to open up the mine? A. Yes.

Q. So that you could get at the bodies of the coal ?

A. Yes^ and. it was also for prospecting as well.
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because we were not thoToughly familiar with what

might be ahead of us.

Q. Now Mr. Richards was manager there from

sometime in August till along about the first of Feb-

ruary ?

A. Well, that is my understanding—perhaps

longer—I don't know.

Q. Did this trouble that was being had between

Mr. Lamborn and Mr. Richards and Mr. King in

an}" way interfere with the operations of the mine up

there ?

A. Well, I didn't go ahead to m,ake any improve-

ments.

Q. And you simpl}^ let the matter drift along ?

A. Yes.

Q. And didn't make any particular effort to in-

crease the tonnage, or make any improvements'?

A. Well, no, I didn't.

Q. And about the time Mr. Richards and Mr.

Lamborn and Mr. King got into this trouble, that

caused you to assume that attitude, was about the

time when you had pursued your developments to the

extent that you were able to mine more favorably,

wasn 't it ? That is, you had just about uncovered the

old breast, hadn't you?

A. Well, yes, we could have mined more favor-

ably.

Q. And you had gotten it into such a condition

that you could have materially increased the ton-

nage? A. Yes.

Q. Now, this old breast from which Mr. King had
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been taking the coal had been covered by caves, etc.,

so that it could not be gotten at, at the time that Mr.

Richards took charge of the mine?

A. No, we couldn't get at any of that coal.

Q. And during the time that Mr. Richards was

managing the mine, you were pursuing your develop-

ment work in order to uncover this old breast, and

also other places in the mine'?: A. Yes.

Q. And it was just about the time that you had

this uncovered, and the mine in a favorable condi-

tion to work, that this trouble came up, wasn 't it ?

A. Along about that time, yes.

Q. So you would not think that the coal produced

there that year was any fair average of the produc-

tion of that mine, would you?

A. No, I wouldn't consider it so.

Q. You would not consider it a fair basis to es-

timate the production of that mine ui)on, would you 1

A. No, not under those conditions.

Q. Neither would you consider the expense in-

curred per ton in mining it and delivering it, to be a

fair estimate of the expense, would you?

A. No. Of course, the delivery price was all

right.

Q. But the mining and

—

A. —and the rest of it—the interior mining.

Q. You don't know how much coal has been taken

out of that mine in any one year, do you?

A. No, I don't.

Q. There may have been more than 1,800 tons

taken out?
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A. Well, I couldn't swear that there was or that

there wasn't.

Q. You don't know? A. I don't know.

Q. You know that you are taking out, under the

conditions that you are now working this mine on, an

average of from 10 to 17 tons per day?

A. It has been running about that in the last

month and a half.

Q. And isn't it true that as mines develop, of that

character, that you mine in the summer time for the

purpose of storing your coal and having an increased

tonnage for the winter season?

A. That is usually done, yes, in coal mines.

Q. You never have done that in this mine before ?

A. No, we haven't.

Q. There was some stored before you took this

mine—or before these stubs introduced here in evi-

dence—before you got your scales up that year

—

wasn't there?

A. Yes, there was some, as I understand it—as I

remember it.

Eedirect Examination.

(By Mr. RICHAEDS.)
Q. In speaking about this increased production

and the reduction of the cost, did you take into con-

sideration the extension of these drifts as a part of

that cost?

A. Well, the driving of entries is usually driven

on contract—so much a yard.

Q. And that would be additional to the cost you

have stated, would it ?
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A. Well, no, that wouldn't be additional, because

the coal mined out of that would pa}' for the yard-

age, and just about offset the entry work.

Q. Well, the work that Mr. Eichards did in ex-

tending those levels made it possible for you to in-

crease the output since he left there, didn't it?

A. Yes.

Q. The prospecting and developing Avork is a

part of the cost of produ'ction, isn 't it ?

A. Well, it might conie under that head later on,

as the mine is developed.

Q. And in order to increase this tonnage you

would have to incur additional expense in the way of

improvements, wouldn't you?

A. Yes, you would ; the improvements had ought

to be there.

Q. And that would be a part of the cost, also ?

A. Yes, in the future production.

Q. Now, if you stored that coal what would it do,

in reference to slacking or not ?

A. Well, if the coal was put under cover there

wouldn't be any trouble about that.

Q. You think, then, that it is a mere question of

getting wet, whether it cracks or slacks or not ?

A. No ; it is the heat—the summer heat ; that will

slack it. That is, the sun, I should say, beating

down upon it, that does it.

Q. How much had you stored?

A. Why, we never stored any, except what we

had in the chutes outside.

Q. About five tons?
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A. Yes^—except I might qualify that by saying

that previous to or about the time that I first took

hold of the property, there was some put in storage

at the schoolhouse, and some at Shoup's, and at the

Sheenan Hotel, for winter use.

Q. How will the tonnage this year compare with

former years? A. Why, it is larger.

Q. Largely due to the work while Richards was

there in extending those levels?

A. Well, yes, that was quite a help.

Recross-examination.

(By Mr. CLARK.)
Q. That is, it is larger than any time since you

have had charge of the mine? A. Yes.

Q. You don 't know anything about it before that

time ? A. No.

Q. Now, as a matter of fact, this development

work was done during the fall and winter of 1908

and 1909? A. Yes.

Q. And this is the first year that you have

worked the mine since you have been there, under

fairly favorable conditions? A. Yes, sir.

Q. Now, Judge Richards showed you here on

page 24, Plaintiffs' Exhibit ''B," I think. This

purports to be a section of coal vein as exposed at

face of main entry. King Mine, Salmon City, Lemhi

County. Were you present when Mr. Forrester

took those samples? A. Yes, sir, I was.

Q. Where did he take them from, and where did

he work up to?

A. At the time Mr. Forrester was there this sand-
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stone came in, and shale;' this here carbonaceous

shale that he has there cut down into it. Occasion-

all}^ we have sandstone that comes in that way, and

that there back of us is coal, in portions. Now^, the

face varies in the different zones of the mine; it is

not all alike.

Q. Well, is that a fair representation of the vein

as it now exists in the face of that particular tunnel ?

A. Yes, that is a pretty fair representation as it

was at that time.

Q. Well, as it now exists"?

A. As it now exists ? Well, it doesn 't exist ; it is

mined out.

Q. That particular one is mined out ?

A. Yes.

Q. So you are not working on that particular

vein now ? A. No.

Q. And w^as it mined out very shortly after this

sample was taken ? A. Yes.

Q. Then that particular vein w^as almost mined

out w^hen Mr. Forrester took those samples?

A. Right along in there^—we started to mine

shortly after he left.

Q. And did you mine much before it was mined

out?

A. Why, nothing more than we drove that entry

there. He took a piece out of the entry.

Q. He took it out of the entry ? A. Yes.

Q. What do you mean by that? Was that the

place where you were mining for coal ?

A. Yes, we were mining there at the time.
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Q. But were you not doing it more in the nature

of development work than for the purpose of getting

the coal that was there?

A. Yes. That was where we were driving the

drift, as I understand it. Yes—the face of the main

entry.

Q. That was where you were driving your drift

to get at the main bodies of the coal ?

A. YeS'—or, rather, driving the entry—prac-

tically the same.

Q. Now, when Mr. Forrester was there all of

these old workings to which you have referred were

covered up, weren't they?

A. Yes; he couldn't get around to the face of

those at all.

Q. He couldn't get around to the face of the old

entry that has been spoken of here, any more than

Mr. Eichards could? A. No, he couldn't.

Q. Now, how long was Mr. Forrester in that

mine ? A. A half a day.

Q. Did he make any investigations except in the

main entry?

A. Why, he went up into a right-hand room and

took a cross-section there.

Q. Now, I show you—is this the cross section he

took there, marked page 25; section of coal vein as

exposed at face of Eoom No. 1 ?

A. Yes, that is the room.

Q. At that place where he took that cross-section

are you doing any mining now?

A. Not right there exactly, but very near.
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Q. And where you are mining near that, does the

vein show up as it is shown there ?

A. AVhy, where we are mining now it is better

than it is right in there. You see, coming back the

vem gets better. If 3'OU will notice here this cross-

section, this fii^t one, this shows much poorer than

this one, and this one here shows better. Well, it

does get some better as we retreat.

Q. And where you are mining now it is better

than that? A. Yes, eYen better than this.

Q. And much better than the first one that you

referred to? A. A great deal, yes.

Q. These cross-sections that he has taken here,

as a matter of fact, Mr. Miller, are not in any way

a fair representation of the amount of coal in that

mine, are they ?

A. No, I wouldn't consider so.

Q. Or the character of the veins? A. No.

Mr. RICHARDS.—Q. I understood you to say

that you were running the drift shown b}' this cross-

section of Mr. Forrester, to get at the main body.

What do you mean by that? Wasn't that the main

body?

A. Yes ; we w^re working in the main body ; that

is the main body.

Q. That is the main body ? A. Yes, sir.

Q. Well, wasn't it possible for Mr. Forrester, at

the time he was there and made these measurements,

to get in where it had caved, where Mr. Lamborn

could not get in when he was there ?

A. Why, he could have gotten into that place
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that Mr. Lamborn would have liked to have gotten

into, and which Mr. Richards got into afterwards;

but he thought it would not be necessary ; he had seen

enough, and what he had would be sufficient, anyway.

Q. Then these exhibits show a fair representa-

tion of the breast, at the time and place where he

took them?

A. Yes, at those points the representations are

all right.

Q. Well, this breast which he shows here is only

a few feet from the old breast that Mr. Lamborn

couldn 't see, isn 't it ?

A. It is about—well, I should say about 40 or 50.

Q. And substantially the same body of coal?

A. It is the same zone, yes.

Mr. CLARK.—Q. But, however, you stated, Mr.

Miller, that those two cross-sections would not truly

represent the value of that mine as a coal producer f

A. Well, no, they wouldn't, because that portion

of the mine there wasn't—looked pretty bad at that

time—pretty poor. The coal in the slope is much

better, more defined, and a little cleaner; and then

the coal above w^as even better, particularly in the

place where we had rooms, when Mr. Richards was

there.

Q. Aren't those about the two worst places and

under the most unfavorable circumstances that Mr.

Forrester could have gotten, to have taken his sam-

ples, to show the true condition of that mine 1

A. Well, they certainly don't show the exact

true condition; that is, the average condition.
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Q. And wouldn't you think that they were taken

under the most unfavorable circumstances'?

A. Well, they really were at that time, I believe.

Q. In reaching these two particular faces you

were not searching for coal, but were simply driving

your drifts, weren't you?

A. Yes. Well, we were

—

Q. That is, you were searching for coal, but you

were not expecting to find it at those particular

places, other than taking out the coal that you found

there in driving your drifts'?

A. Well, that's all we were doing. Yes, we were

just taking what coal we w^ere taking out of the

drifts.

Q. And in taking what coal you were taking out

of the drifts, your principal object was to do devel-

opment work, to get at better bodies?

A. Yes, it was.

Q. Better bodies of coal '? A. Yes.

Mr. RICHARDS.—Q. But these faces are sub-

stantially the vein as it appeared at that time and

place *? A. At that time, yes.

Mr. CLARK.—Q. Under the conditions as he

took them? A. Yes, as he took them.

Mr. RICHARDS.—Q. Subsequent development

has shown some change for the better?

A. Yes, it does show better.

Mr. CLARK.—Q. And further developments

showed better than that, too, didn't they?

A. Yes. Yes, they reall}^ did, I will say.

Mr. RICHARDS.—Q. Where it has been worked
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out ? A. Yes.

Mr. RICHAEDS.—I think that is our side of the

testimony, Mr. Clark.

[Testimony of Harry Or. King, for Defendants.]

HAERY G. KING, a witness produced on behalf

of the defendants, being first duly sworn, testified as

follow^s, to wit

:

Direct Examination.

(By Mr. CLARK.)

Q. Mr. King, you may state your name, residence

and occupation?

A. H. G. King ; age, 50 ; residence, Salmon, Idaho

;

occupation, President of the First National Bank of

Salmon, Idaho.

Q. You are one of the respondents in this suit?

A. Yes, sir.

Q. And are you acquainted with Mr. Lamborn and

Mr. Richards, the complainants'? A. lam.

Q. When did you first become acquainted with

Mr. Richards ?

A. In the spring of 1906, I think.

Q. At that time he was residing in Salmon City?

A. Yes, in Salmon.

O. And you became acquainted with him?

A. Yes, sir.

Q. You at that time were the owner of a 480-acre

tract of land near the town of Salmon, upon which

was located the coal mine?

A . Not in the spring—I bought it later, Mr. Clark.

Q. You bought it after you became acquainted
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with Mr. Richards'? A. Yes, sir.

Q. Did you discuss this matter at all, or anything

in regard to this mine, with Mr. Eichards, before you

purchased it? A. Not at all.

Q. When was it that you purchased this mining

property, and also this 480-acre tract of land?

A. In the fall of 1906.

Q. Do you recollect the date ?

A. I forget the exact date when the agreement

was

—

Q. And from whom did you purchase it?

A. Mr. Pollard.

Q. Did you purchase it after having made an in-

vestigation of the property ? A. Yes.

Q. That was just such an observation as you

made ? A. It was a very

—

Mr. RICHARDS.—I would suggest, Mr. Clark, in

order to avoid objections, that you be just a little

careful about leading.

Mr. CLARK.—Yes. All right.

Q. Did you have any knowledge of coal mines?

A. None whatever.

Q. And did you have any expert examine it?

A. None at all.

Q. Did you use anyone's judgment but your own
in purchasing it?

Mr. RICHARDS.—Mr. Clark, I would suggest

that you don't lead the witness.

Mr. CLARK.—Well, I don't think that is a leading

question.

Mr. RICHARDS.—Wei], then, 1 will have to in-
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terpose objections eontinuoiisl}^

Mr. CLARK.—Well, then, I guess I will have to

ask you to object to that question.

Mr. RICHARDS.—All right.

Mr. CLARK.—Q. What, if any experience had

you had as to coal mines, prior to the time you pur-

chased this tract of land from Mr. Pollard %

A. None whatever. I had never seen a coal mine.

(^. Now, about the time you purchased it, or

shortly after, did Mr. Richards go with you to this

mine'? A. He did.

Q. How did he happen to go with you to this

mine i

A. Why, I think first of all that my first acquaint-

ance with Mr. Richards pertaining to the coal mine,

we talked it over in a casual way what I had bought

of Mr. Pollard, and he wanted to go up and see it, or

I took Mr. Richards up there, and we went over the

coal mine, and he was very much surprised, in this

respect; that he made the remark to me that ''it just

shows that a mining promotor should go and look at

every proposition that is oifered to him, because this

was a practical demonstration that he had overlooked

a proposition when he was asked to see this prop-

erty."

Q. Did he say that he had been asked to see it %

A. Yes.

Q. And just state what he did say about that.

A. Well, he said that he had overlooked a point

;

that if he had known as much as he did after this in-
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vestigation that I never wpuld have got a hold of the

property.

Q. Was anything further said by Mr. Richards

at that time? A. Not mitil after we got home.

Q. And after you got home did you have any fur-

ther conversation ?

A. I did; and he thought we had a wondeiful

property.

Q. And did he say anything else about it, and did

you say anything to him about it ?

A. Well, I don 't think we said anything from that

day until he was contemplating making a trip back

to Denver or somewhere, and he suggested that lie

could handle it, and I said I would be glad to have

him handle it, and he would go away and see what

sort of a deal that he could make, and in the mean-

time he would write me.

Q. At that time had you talked over any terms o f

sale? A. Nothing definite.

Q. You had just simply talked generally ?

A. Just outlined in a general way.

Q. What did you pay for this property ?

A. $30,000.00.

Q. Now, when did you again hear from Mr. Kirli-

ards in regard to the matter ?

A. It was from somewhere in Colorado ; he wrote

me and sent me a synopsis of an agreement to sign,

telling me to keep one myself and send the other one

to him. It was understood, in point of fact the same

agreement is put in evidence here, relating to the sale

for $80,000.00, for which he was to receive $30,000.00,
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providing he made the sale on the basis of the whole

interest.

Q. Now, when did you next hear from Mr. iJi ch-

ards in regard to, that?

A. I had quite a little correspondence with him

iTom Higgins. He kept me posted as to his move-

ments, what his ideas were, and more particularly

with regard to the coal property, from Washington-

while he was in Washington. He said that—

Mr. EICHAEDS.—Never mind what he said, Mr.

King, in those letters.

Mr. CLARK.—No, nothing that was in the letter-^..

Q. He kept you posted from time to time as to his

movements? A. From time to time, yes.

Q. And where did he finally wind up 1

A. In New York.

Q. And while he was in New York you received

some communications from him? A. Yes.

Q. Did you prior to that time have any knowledge

of any party with whom Mr. Richards was dealing?

A. I did by his letter to me from Washington.

He had a party there that would have taken the prop-

erty, so he wrote me.

Mr. RICHARDS.—Never mind what he wrote.

Mr. CLARK.—Well, that was in the letter that was

introduced.

Q. But you had no name of any party ?

A. None whatever.

Q. Now, aftei* he arrived in New York you had

some further communications from him?

A. I did.
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Q. And finally did yon understand that he was

coming back to Idaho ? A. Yes.

Q. Accompanied by some other person ?

A. Well, that was rather at the latter part of the

negotiations.

Q. Mr. Richards finally did come back to KSalmon

City, did he <? A. He did.

Q. Was anyone with him when he came I

A. No.

Q. Now, when he got back there did yuu have

some conversations with him about this matter?

A. I did.

Q. Now, I wish you would state those conversa-

tions, in substance ?

A. Mr. Richards came and told me that he had in-

terested Mr. Lamborn in New York, and that he

thought that there wouldn't be any trouble in get-

ting him to take a hold of the property. And in the

meantime that old agreement was about to expire, and

he wanted to know whether I would extend it thirty

days, which I did, and it was my suggestion to Mr.

Richards that he have Mr. Lamborn come and ex-

amine the property. I didn't know Mr. Lamborn in

the transaction at all ; I had left this entire matter

in Mr. Richards' hands; he was promoting the prop-

erty, and the only information that I gave him was

what he pemiitted me to give in New York, prin-

cipally by telegram. I extended the option the ]'c-

quested length of time that he wanted, in order to

enable Mr. Lamborn time to get down there and look

at the propei'ty for himself. We went over the tei'ms
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a little more, and it is my distinct recollection—very

plainly—that Mr. Eichards told me at the time that

he was negotiating with Mr. Lamborn for a half in-

terest, and he had to represent to Mr. Lamborn that

he was taking a one-quarter interest, and he wanted

me to be very careful not to give that part of it away,

but we cculd fix that up between ourselves.

Q. Did he discuss with .vou the reason why lie sent

the telegram asking you to telegraph an answer to a

telegram that he had sent .you in a particular way?
A. He did.

Q. What reasons did he give you for that?

A. Well, he was afraid that he would give his

hand away to Mr. Lamborn, and he told me that at

the time Mr. Lamborn dictated that long telegram

and had it sent by his messenger out of the office that

he hadn't an opportunity for some little time after-

wards to get to the telegraph office and offset that

telegram, so that he could dictate my answer to it.

He also said that it seemed funny, that he was strug-

gling to get away and trying to get an excuse to get

away, but it was quite late at the time, and the con-

sequence was his telegram I received, answering that

long one, telling me how to answer it, did not arrive

in Salmon until the next morning following, the day

before the long telegram I got from Mr. Lamborn;

otherwise I would have answered it. But that long

telegram was rather ambiguous, and I hestitated a

little while before I answered it; and in the mean-

time, the next morning, when I had made up my
mind to answer it, I got a telegram from Mr. Eich-
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ards telling me how to answer it. He explained and

told me what a time he had to get out of Mr. Lam-

born 's office in order that he could offset that tele-

gram.

Q. Now, Mr. Richards was in Salmon City, after

he returned, some days, was he '? A. Yes.

Q. Before an3^one else came ?

A. Yes, he was. He was up to the mine a great

deal, too.

Q. Did you go with him to the mine ?

A. I did not.

Q. Did you pay any attention to his going and

coming ? A. Not at all.

O. He had been around in Salmon for quite a

long time ? A. He was.

Q. Well, did Mr. Lamborn finall}^ come to Salmon

City? A. He did.

Q. When Avas that?

A. He arrived on Sunday evening—Sunday af-

ternoon—I think it was Sunday afternoon.

Q. Well, now, had you ever been acquainted with

Mr. Lamborn prior to that time ? A. Not at all.

Q. Now, state what transpired after Mr. Lam-

Lorn came, in regard to this transaction?

A. Mr. Lamborn arrived there, I think, on Sun-

day, and Mr. Richards asked him up to the mine. I

had no occasion to go myself, because I had made

no particular effort at all to sell this property. It

was all entirely in Mr. Richards' hands, and I felt

that I was dealing with Mr. Richards, and not Mr.

Lamborn.
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Mr. RICHAEDS.—He is asking you what oc-

curred, and not what .you thought.

WITNESS.—Well, Mr. Lamborn and Mr. Rich-

ards on Sunday went up to the mine. Mrs. King

and I, and I think a daughter of mine, we took a

horseback ride that afternoon, and rode around the

hills and came back down the canyon. As we came

above the mine, coming down the canyon, Mr. Lam-

born and Mr. Richards and Mr. Miller were just out-

side, by the blacksmith shop, and they just halloed to

us as we were passing, and as a matter of courtesy I

stopped and went up there and shook hands with

them and had a little conversation, but did not go in

the mine. Then we w^ent on down, and after that I

never went near the mine with Mr. Lamborn during

all the time he was in Salmon City. Now, that was

on Sunday. On Monday I didn't go up to the mine,

but Mr. Richards and Mr. Lamborn went up to the

mine for an investigation. On Tuesday it was ar-

ranged, as a little social matter, that we would take

a trip into the hills, to Williams Creek I think it was,

where wt had a picnic with the Shoups, and we got

home sometime late that evening. That was Tues-

day. On Wednesday, to the best of my knowledge

—

no, going back to Monday—we entertained Mr. Lam-

born at dinner, and Tuesday we went on the picnic.

On Wednesday we began to talk business ; that is, in

regard to this deal that was on hand ; and Mr. Lam-
born was up at the house there, and after talking

over the price, and how the pajnuents were to be

made, we came to a satisfactory conclusion, and in

that original understanding, which was on Wednes-



380 Harry G. King and Maria J. King vs.

(Testimony of Harry G. King.)

day morning, I think, up at my house, it was agreed

that I was to take so much down, and so much the

first of January, and notes to a certain extent, and

$20,000.00 in first mortgage bonds; and before con-

summating that, or before agreeing to it, I called

Mr. Eichards to one side and asked him providing I

agreed to take the $20,000.00 worth of bonds, whether

he would take those in part payment of his commis-

sion. He said yes, that would be perfectly agreeable

to him. Well, I agreed to the terms, because that

would eliminate Mr. Richards from the commission

hj his agreeing to take that part of it in bonds. Be-

fore the final deal was made, why they had another

proposition to make. After studying the matter

over which was presented to me—Mr. Lamborn, I

think, did most of the talking that time—they pre-

sented a proposition whereby, if it was agreeable to

me, to make an issuance of bonds, and each take their

proportion of an $80,000.00 issue, figuring the basis

of the property at $80,000.00. And I didn't like the

look of it, first of all, and yet at the same time I

didn't want to block the deal. I was satisfied that I

was making a little money on my investment and

making a quick turn, and I eventually agreed to this

bond proposition ; and by the terms of that Mr. Lam- .

born, I think, was to get his proportion, $22,500.00,

—

Mr. CLARK.—Q. That was the written agree-

ment "?

A. That was the written agreement. That was

the final conclusion that we came to; but there was

nothing said in the morning of the Wednesday morn-
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ing when we had the temporary agreement up at the

house, as to the conditions of the sale; there was
nothing said about the issuance of any $80,000.00

worth of bonds at that time. This bond proposition,

that was put to me later, and consummated.

Q. Now, Mr. King, it appears that in this case

complaint is made of certain representations you are

alleged to have made. I will ask you first, what if

any representations you made as to the tonnage of

this mine ?

A. Well, the first representation that was made
on that was in answer to a telegram, I think, that I

got from Mr. Eichards. I haven't got the telegram,

because nearly all our telegrams there in Salmon are

repeated over the telephone, and we have to sort of

make copies of them ourselves. Sometimes they send
them over and sometimes they don't. But the re-

quest was sent to me by telegram for the estimated

production of the mine for the past year, and I an-

swered that about 2,300 tons. That was to the best

of my knowledge and belief.

Q. Now, when Mr. Lamborn and Mr. Richards
came to Salmon, did you have any further talk con-

cerning the tonnage ?

A. Only at the tune of the figuring on the issuance

of bonds. Mr. Lamborn

—

Q. Was that before or after the agreement had
been entered into, or before or after

—

A. Well, it was the same morning, on the same
day that the agreement was entered into.

Q. Well, go ahead and state what transpired
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there at that time.

A. Well, they were figuring that providing the

tonnage for the coming year would amount to so

much, and the expenses of running the property so

much, why we w^ould be justified in issuing $80,000.00

worth of bonds, at six per cent., making an interest

bearing indebtedness of $4,800.00, which would be

amply repaid by the income from the property.

That was Mr. Lamborn's figures that he made on it,

and it was used in order to persuade^me to consent to

the issue of these bonds. The remark was made by

Mr. Richards in my presence that if the property

didn't earn that money if wouldn't hurt us to put up

the interest temporarily, until the property did pay

it.

Q. Was anything said about the fact as to

whether or not this mine would pay, just at that

time ?

A. The main drift of their conversation with me,

and over the issuance of those bonds, was to the effect

that if the property held its own for the first few

years, we could well afford to wait for a railroad, and

then make the big money out of the property.

Q. Now, did you make any further or other rep-

resentation as to the tonnage, except the representa-

tion contained in that telegram ?

A. None whatever.

Q. That was the only one representation you

made in that regard? A. That was all.

Q. Was that representation true or false?

A. It was true, to the best of my knowledge and
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belief, and is so to-day.

Q. Some complaint has been made as to some

representation as to the coal in the old workings, or

breast of coal in the old workings. I will ask you to

state what, if any, representation you made in regard

to that?

A. Now, I don't remember making any particular

representation with regard to the coal in the old

workings, except that it was better in the old work-

ings than it was in the new workings.

Q. Was that the only representation you made

in regard to if?

A. Entirely. That was the only representation,

that the coal would improve as we went in on it, and

that it was a great deal better inside than it was there

at the first 200 feet that I understand Mr. Lamborn

saw.

Q. Was that representation true?

A. It was—facts have borne it out.

Q. What, if any, talk was had between you as to

the expense of mining this coal?

A. Well, it was pretty hard for me to know how

much the expense would be ; but I figured that that

coal could be mined so that we had a profit of $3.00,

by proper development and proper management of

the property ; and my idea was, and I suggested it to

Mr. Richards, and I also have insisted, almost, on Mr.

Miller sinking a plane on that property, going down

on the deep coal, whereby we could open up such large

bodies and then mine it at approximately, as Mr.

Miller said, about a dollar a ton. If my wishes in the
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matter had been respected and carried out, it would

not only have developed the property to a very great

extent—a much greater extent than they did by push-

ing that new tunnel, to have sunk a plane dowTi there,

which we have had to do this year. Mr. Miller

started the plane at my request, since Mr. Eichards

let go of it, and he knows and I know—I have been

down on that plane—that the coal—the seams be-

tween those coal layers are entirely eliminated for the

first three feet at the bottom. And it is what I have

said all the time, if you go down on that plane, that

if you go do^^i there, I think now that there won't

be anything in that coal that will require but A^ery

little sorting. It is a practical demonstration. I

have seen it myself. Mr. Miller knows it. The coal

is so much better—very little to be sorted—than it

was by keeping on that upper part.

Q. Did you make any representations as to the

sorting of the coal in the old vein?

A. I never told Mr. Richards or Mr. Lambom
that that coal would not need sorting. I told them

the coal would get better, and it has got better; and

people to-day, from the output from the very place

they couldn't get at, where we are taking the coal

to-day, they are simply crying for the coal, and no

complaints whatever as a merchantable fuel. I wish

to say, too, that in order to develop that property that

I had Mr. Miller start the lower tunnel and tunnel

further down on the plane that was never contem-

plated by Mr. Richards and Mr. Lamborn, in order

to be able to increase the capacity of the mine in fu-
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ture development, and so on. I did this at my own
expense ; that he has pushed that lower tunnel until

he has got into a merchantable coal that he is selling

to the public to-day at Salmon, and giving first-class

satisfaction.

Q. Now, you entered into this agreement that has

been introduced here in evidence—this written agree-

ment between Mr. Richards and Mr. Lamborn and

yourself? A. Yes.

Q. And did you make any representation as to

what per cent of interest it would pay on the invest-

ment?

A. Well, Mr. Lamborn did all the figuring on the

financial end of it, with regard to how much it would

take to pa}^ interest on a certain bond issue. He was

anxious to issue $100,000.00 and I said it was a shame

to burden the property with a big indebtedness of that

description, when the property didn't get any bene-

fit from the bonds, and it went to the individuals

—

to saddle it with an interest bearing indebtedness.

But he argued me out of it.

Q. Well, did you make any representation as to

the investment?

A. No, I made no representation with regard to

it. I took the figures as they were put down. Pro-

viding the tonnage—the demand in Salmon—was to

increase, we figured amongst ourselves—we had the

papers there, and figured that providing—this was all

providing, Mr. Clark,—providing the increase as we
naturally thought it would be, the advent of a rail-

road with that production would run up to 5,000 tons
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a year, just as soon as the railroad came there. Tlien

we could mine the coal cheaper; and it would then pay

interest on a much larger bond issue.

Q. Now, Mr. King, has the cost of production of

coal increased any since the time you entered into

that contract and the present time ?

A. Not at all. We are mining it cheaper to-day

than ever.

Q. For what reason?

A. For the simple reason that we have got more

coal to work on, and the miners have—Mr. Miller

made an arrangement with the miners to work it on

a tonnage basis.

Q. Now, what are you mining that coal for to-

day?

A. $2.00 a ton to mine it—$2.00 a ton—and that

is paid to the miners on the net weight of the coal,

after it is sorted, and the miners take our weight at

the end of the month for the amount of coal that has

been delivered right out of the bin. In other words,

they don't get paid $2.00 a ton for the coal they mine

until after it is sorted—net weight.

Q. And what do you say about your ability to pro-

duce—at the present time—have you been able to

produce this present year sufficient coal to supply the

demand in and about Salmon ?

A. Yes. We have had an unlimited demand for

coal this winter, on account of it being a very severe

winter. We have had the thermometer down to 36

below zero there in Salmon just of late, and it has

been running below zero the last month; anrl of
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course the natural tendency of that was to increase

the demand for coal, and the demand has strained

us materially, because we had not made any par-

ticular development; but at the same time we have

kept up and filled the majority of orders for the past

three months, and also supplied the railroad company

with about 150 tons besides. We supplied the rail-

road company, I think, up to December with 227,000

pounds of coal, we supplied the railroad company at

the end of December. I think that was about the

figures ; I went over them very carefully, and I can

tell by refreshing my memory on that document.

Q. Could you have supplied more coal if you had

had more tonnage—if you had mined more %

A. Oh, yes, we certainly could. We look after

the town trade first, and I have had to shut Mr.

Dixon off lately, because I simply said,
'

' The town

people have got to be supplied first." Now, last

month we sold about 275 tons of coal out of that little

mine, at $7.00 a ton. Mr. Dixon, of the railroad com-

pany, paid $5.00 at the mine, and took it with no haul-

ing or anything—just took it as it comes.

Q. Now, in addition to the amount that you ac-

tually sold out of the mine, could you have furnished

any additional tonnage—that is, could you have sold

any additional tonnage if you had been able to fur-

nish it? A. Yes.

Q. I show you paper marked Defendants' Ex-

hibit 10, and ask you what it is ?

A. This is a certified copy taken from the stubs of

the books of the coal mine of the receipts of parties
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who have purchased coal, and to whom it has been de-

livered, from October 1st, 1909, to the first of Janu-

ary following.

Q. Are the prices they paid for it shown there ?

A. They are—$7.00 a ton. You will find each

amount we figured out there at the rate of $7.00 a ton,

and we never had a kick on the price this year at all,

there has been such a demand for it.

Mr. CLARK.—We again offer Defendants' Ex-

hibit 10 in evidence.

Mr. RICHARDS.—Objected to as not tending to

prove or disprove any of the issues in the case.

Mr. CLARK.—Q. I will ask 3^ou if in the year

1908 and 1909, the year that Mr. Richards had charge

of it, if he had opened up the coal and properly mined

it, could he have produced 2,300 tons from that mine %

A. Unquestionably.

Q. And more than that?

A. Unquestionably.

Q. How much coal per year can be produced from

that mine now, under present conditions?

Mr. RICHARDS.—That is objected to as not tend-

in*:!: to prove or disprove any of the issues in this

case.

WITNESS.—It would only be limited by the num-

ber of men that you put to work. There is an un-

limited supply of coal there, and the output would

simply be limited by the amount of machinery and

the number of men that you could put to work on it.

Mr. CLARK.—Q. How many men have you at

work there now in the mine ?
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A. Three men, and they have been getting out all

this coal in the last 90 days.

Q. And how many men sorting? A. Two.

Q. How many men have you employed alto-

gether? A. You mean at the present time?

Q. Yes. A. Five.

Q. Five?

A. Well, excuse me, Mr. Clark. In the lower

tunnel, there is some men there. I leave that matter

entirely to Mr. Miller, to employ the men and dis-

charge them, and so on, and he runs the mine to the

best interest as superintendent, and I leave the hand-

ling of the mine and the employing of the men en-

tirely to him. I really don't know exactly, but I

understood him that there were three in the upper

tunnel—and how many down below% Mr. Miller ?

Mr. F. C. MILLER.—Two.
WITNESS.—Two—that's what I thought, yes.

Mr. CLAEK.—Q. Five, altogether?

A. Yes; and the sorters.

Q. And how many sorters?

A. Two sorters.

Q. Since your residence in Salmon have you be-

come acquainted with the prices of land and the

market value of land of the character of this 480

acres ?

A. I am well acquainted with the values of land

in our county, for the simple reason that in my official

position I think I might safely say 95 per cent of the

real estate transfers that have been negotiated for

the last year have been transactions that have gone
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right under my personal supervision, tlirough the

bank—the financial end of it.

Q. Were you so acquainted with the market value

of land on the 30th day of July, 1908?

A. I was.

Q. Leaving out of consideration the coal mine on

this property, and assuming that no coal mine was

located on this 480-acre tract of land ; what was the

market value of that land on July 30th, 1908?

Mr. RICHARDS.—Objected to as irrelevant and

immaterial, and not tending to prove or disprove any

of the issues in this case.

WITNESS.—Well, I would figure about—July,

1908?

Mr. OLARK.—Q. Yes, that is the first question I

asked you—July, 1908.

A. About $75.00 an acre.

Q. What was the market value of that land on

January 1st, 1909?

Mr. RICHARDS.—The same objection as before.

WITNESS.—January, 1909?

Mr. CLARK.—Yes.
A. That is a year ago?

Q. Yes.

A. Well, values had not begun to increase at that

time.

Mr. RICHARDS.—That is this year, Mr. King.

WITNESS.—No—this is 1910—January a year

ago.

Mr. CLARK.—No—a year ago.

Mr. RICHARDS.—Yes—I was mistaken.
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WITNESS.—I would figure approximately about

the same in January, 1909. There might have been

a little increase.

Mr. CLARiK.—Q. Well, when was it that prices

began to increase ?

A. It was soon after the beginning of January,

1909, that we got assurances that the railroad would

be built, and values began to jump immediately—just

after January, 1909.

Q. Take as a basis March 1st, 1909, what would

you say the value of it was at that time %

Mr. RICHARDS.—The same objection as before.

WITNESS.—Well, I would figure it at $100.00 an

acre, at least.

Mr. CLARK.—Q. And what is its present value ?

Mr. RICHARDS.—^The same objection as before.

WITNESS.—$150.00 an acre. I am basing these

on comparative prices of land that has actually been

transferred from one party to another for a legit-

imate consideration, in proportion to the distances

from town.

Mr. CLARK.—Q. Will you describe where this

land is located, and what its character is?

A. It adjoins the town site on the southw^est, and

lots within 150 feet of this land.

Mr. RICHARDS.—Just a moment. He is ask-

ing you to describe the land—^not the lots.

Mr. CLARK.—Q. What is the character of the

land? What can it be used for?

A. Principally for fruit and agriculture. It is

more adapted for fruit, I guess. I think it is the best
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fruit-growing land in the county.

Q. What makes it the best fi^uit-growing land in

the county?

A. Because it is what they call bench lands there.

It sets up on the bench. It is high and dry and of a

sandy loam—no alkali—and it is best adapted for

fruit-raising. Bench lands are supposed to be the

most valuable lands in our county.

Q. Do you have any w^ay of estimating the market

value of this coal property except by what it is pro-

ducing—the coal mine itself ?

A. You mean the whole property?

Q. No—the coal mine, excluded from the land ?

A. Excluded from the land?

Q. Yes.

A. Well, the mine this last year has produced

—

Mr. RICHAEDS.—Just a moment—answer his

question.

Mr. CLARK.—Q. The value of the mine, leaving

the question of the land out of consideration ?

A. What would I value the coal mine at ?

Q. Have you any way of estimating the value of

the coal mine?

A. Only on the production, and being the only

coal mine in the state that is being worked to any

advantage, or, rather, to any extent, that with the

advent of a railroad it seems to me it will be a great

proposition.

Q. Is the mine a better mine than it was when you

purchased it from Mr. Pollard ?

Mr. RICHARDS.—Objected to as irrelevant and
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immaterial, and not tending to prove or disprove any

of the issues in this case.

WITNESS.—Undoubtedly.
Mr. OLAEK.—Q. In what respect is it better? :

Mr. RICHARDS.—The same objection.

WITNESS.—By improvements and develop-

ments; the showing at present is so much greater

than it was when I bought it from Mr. Pollard.

Mr. CLABK.—Q. W^hat, if any, misrepresenta-

tion did you make to either Mr. Lamborn or Mr. Rich-

ards concerning this property, in any particular?

A. I made no misrepresentation at all.

Q. After Mr. Richards and Mr. Lamborn in-

spected this mine, did they express to you their opin-

ion of it ?

A. It seems to me that Mr. Lamborn was very

much enthusiastic about it.

Mr. RICHARDS.—Just a moment. Just answer

the question, please.

WITNESS.—AVhat is the question, please?

Mr. CLARK.^—Q. Did they express to you their

opinion about the mine, as to whether it was a good

mine or not?

Mr. RICHARDS.—Now, just answer the question.

WITNESS.—What was the question again, Mr.

Clark?

Mr. CLARK.—Q. Did they express to you their

opinion as to whether this was a good mine or not?

A. They did.

Q. State what they said.

Mr. RICHARDS.—Q. Objected to as irrelevant
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and immaterial, and not tending to prove or disprove

any of the issues in this case.

WITNESS.—^They thought it an exceptional good

property, with a fine future.

At this time a recess was taken until 1 :15 o'clock

P.M.
At 1:15 o'clock P. M. the further taking of testi-

mony was resumed.

HARRY G. KING, a witness heretofore produced

by the defendants, and duly sworn, resumed the wit-

ness-stand for further direct examination, and testi-

fied as follows, to wit:

Direct Examination (Continued).

(By Mr. CLARK.)

Q. Mr. King, was there some $2,500.00 transac-

tion between you and Mr. Richards about the time

this agreement was entered into ?

A. That was the time the first payment was made.

Q. The $7,500.00 payment? A. Yes, sir.

Q. Just state what that was, Mr. King.

A. Well, Mr. Richards told me there was no ques-

tion about the deal going through with Mr. Lamborn,

as it was entirely in his hands, and that in order to

show Lamborn that he was putting up his part he

wanted me to furnish $2,500.00 so that he could go

to the bank in Higgins, Texas, and then when the

final payment was made, or the transfer was made,

he could just give a check for $2,500.00, assuming

that to be the payment. In reality there was noth-

ing but an exchange of checks between Mr. Richards
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and myself. I did so especially at his request, en-

tirely.

Q. One further question, Mr. King: It appears

from your statements that this property is of very

considerable value, in your judgment. Why, if that

property is of that value, are you conte^.ting thi?, p:ut ?

Mr. RICHARDS.—Objected to as wholly irrel-

evant and immaterial, and not tending to prove or

disprove any of the issues in this case.

WITNESS.—Well, for the only reason that it is

not a matter of financial importance to me as much as

to the effect that I have been materially injured with

regard to representations that have been made in this

litigation by Mr. Richards and Mr. Lamborn, and the

humiliation that it has given me in my position over

there, and to my family, by tying up all my assets,

not only the coal mine, but in point of fact tying up
my home where we live; and I don't feel that any
amount of money would reimburse me, to just sit

down and give up this suit and say, ''You folks were
right and I was wrong." That is as good an explan-

ation as I can make of it. Mrs. King and I have
talked it over and came to that conclusion. It is not

a question of money at all.

Cross-examination.

(By Mr. RICHARDS.)
Q. Then, so far as the property is concerned, yuu

would cheerfully take it back, if that was the only

question? A. Yes, sir.

Q. And return the notes and money?

A. Yes, sir.
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Q. Do you say there was no payment at all made

by Mr. Eichards of this $2,500.00^

A. I'll tell you exactly how that was done, Judge

:

The $2,500.00 was a fictitious transaction entirely;

but after Mr. Lamborn had gone, to all appearances

Mr. Richards had given his check for $2,500.00, and

he had gone to the railroad with Mr. Lamborn and

had come back to me, then we figured out that he

could not see how he could get away from taking that

quarter interest; that he could not blind Mr. Lam-

born any further ; that he had to go through with the

deal and take that quarter interest, and we fixed it up.

He gave me his note for $1,500.00 and the cash for

$1,000.00.

Q. Then he paid you exactly according to the

agreement, didn't he?

A. No. According to the agreement, it was to

have been paid on the day the deal was made.

Q. As to the amount, he paid you exactly accord-

ing to the agreement, didn't he?

A. He did afterwards.

Q. Yes—that is what I am asking.

A. Afterwards.

Q. Then, as far as that transaction is concerned,

you had full payment, according to the terms of tlio

agreement, from Mr. Richards?

A. About ton days after the date of tlie agree-

ment.

Q. Will you answer my question? Did he pny

you in full, according to the terms of the agreement?

A. He did.
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Q. You claim that he was trying to deceive Mr.

Lamborn ?

A. I don't make any claims at all, because I

don't know what he was trying to do.

Q. Well, you say he was trying not to show his

hand?
"

' "^^^

A. That was his explanation to me.

Q. Then you knew that he was trying to deceive

Mr. Lamborn. did you?

A. It looked that way to me.

Q. And you were willing to help him do it, were

you? A. At his request.

Q. You are willing to do a wrong thing if any-

body requests you to do it?

A. Well, there was nothing wrong on my part.

Q. You were willing to deceive Mr. Lamborn, if

Mr. Richards wanted you to?

A. Well, I did it under those circumstances in

that case.

Mr. RICHARDS.—Well, that's all right; you and

he are on the same level, then.

[Testimony of F. M. Pollard, for Defendants.]

F. M. POLLARD, a witness produced on behalf

of the defendants, being first duly sworn, testified

as follows, to wit:

Direct Examination.

(By Mr. CLARK.)

Q. State your name, residence and occupation.

A. F. M. Pollard; my residence is Salmon, Idaho;

and, I don't know, I have ranched and mined and
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made brick. I am making brick at the present.

Q. How long have you liyed in the vicinity of

Salmon, or in the City of Salmon?

A. Oh, 34 or 35 years.

Q. Are you acquainted with the coal mine known
as the Pollard mine, which Mr. King purchased 1

A. Yes, sir.

Q. That is the mine concerning which evidence

has been given in this case? A. Yes, sir.

Q. Are you the Pollard after whom this mine was

named? A. Yes, sir.

Q. And you were the owner of this mine at one

time? A. Yes, sir.

Q. How long was this mine in your possession,

and how long were you the owner of it?

A. Well, I owned the ranch—oh, long before I

found the coal. I think we discovered coal there

in about 1900.

Q. Did you do any development work there ?

A. I did, up to the time I sold to Mr. King.

Q. And when was that?

A. 1907. He took possession the first of Septem-

ber, 1907. The trade was made, I think it was in

February the option was given—perhaps March.

Q. What was the character of this coal deposit,

as it appeared to you at the time you sold?

A. Why, it was a fair lignite coal. It wasn't the

best, though, compared—we sent samples of the coal

to different places to be analyzed, and they compared

it favorably with Pleasant Valley coal, and Simms,

North Dakota, and a mine in Washington, I forget
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the name of it. I did try to get the analysis itself,

but it has been misplaced.

Q. Have you seen the mine since Mr. King has

had possession of it?

A. Oh, yes, several times.

Q. I will ask you as a general proposition

whether or not that mine, for its coal deposits, ap-

pears more valuable to you now than it did at the

time you sold \i%

Mr. RICHARDS.—Objected to as irrelevant and

immaterial, and not tending to prove or disprove any

of the issues in the case.

WITNESS.—Well, I think it is better.

Mr. CLARK.—Q. How?
A. I think it is better.

Q. In what respect?

A. Well, they have opened the lower tunnel that

I had started, and they worked in something over

100 feet, and I think we measured it five feet and

a half of very good coal the day before we started

—

as good as the best we have ever had.

Q. Now

—

A. That eliminates the sand streaks; and they

have got five and a half feet of workable coal, really

better than usual.

Q. That is in the portion of the mine that was

caved in when Mr.

—

A. No, sir. The new tunnel—this lower tunnel

that I speak of, is an entry that was started several

years before, lower down. There is an incline, and

this was about 60 or 70 feet further down the creek
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—on below the creek. We worked above the old

tunnel, and the water is so bad in there they couldn't

work, and thej went on the lower level, and they

could work up to the old tunnel again.

Q. And you say they have a five and a half foot

vein there of practically good coal"?

A. Yes. The same streaks are there; but that

is the measurements of the coal.

Q. What do you mean by that '?

A. Well, we marked off the sand streaks, ,you un-

derstand.

Q. There was five and a half feet, then, of coal,

excluding the sand streaks?

A. Yes, excluding the sand streaks—or about

that.

Q. How would you say that five and a half feet

of coal compared with this sample? (Exhibiting

sample marked as an exhibit.)

A. Well, we have samples over in the sack of all

of this at the hotel. The lower three feet is very

much like this. We have samples of every seam.

There are six seams in the vein—always have been

—and I am familiar with every seam. That is, one

seam lies on another, in this manner, and there is

a little streak of sand between them, or slate.

Q. Now, just go ahead and explain that situa-

tion.

A. You will notice here a little streak there; this

is the second streak from the bottom, this coal (in-

dicating Defendants' Exhibit 9), and I think it is

about nine inches thick, this one—clean coal. The
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next one appears to be about ten inches, the one

above this. Now, the next streak varies a little.

We measured in one end of the drift, and it was, I

think, 26 inches, and another place 23, and I don't

quite understand the variation, but it measured that

way. That is the three bottom streaks. The others

were just marked out, you know; we didn't measure

them separate, the three upper ones. We estimated

it would be a good three feet of this character of

coal, and I made an estimate that we ought to be

able to get 3,000 tons to the acre of that character

of coal.

Q. Of this particular coal?

A. Yes. The other is a little heavier in carbon,

but not so clean. You will understand that that

measures a little more than three feet; but we made

the estimates that there would be undoubtedly three

feet of this character of coal.

Q. Now, that is the face of one vein?

A. That is the face of all the veins. There is

only one vein there. Well, I say one vein—this is

the lower vein—the lower part of the same vein.

The upper vein is spotted; that is, sometimes we

have good coal for a little ways, and then again it will

turn into a good deal of clay and sand and mixtures.

Q. Now, Mr. Pollard, just take from this sack

the different samples.

A. That is the character of the upper seam, the

top of the vein that we worked, and apparently about

the thickness of it, and it stands—you know it is this
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way (illustrating). This is the upper seam of the

main seam.

Mr. RICHARDS.—Q. Do you mean that is the

upper seam of the lower part of the vein*?

A. Yes; that is the top. The other one is very

similar to that. There are the two characters of

coal.

Mr. CLARK.—Now, I wonder if we can't mark

that?

(Said sample was thereupon marked Defendant's

Exhibit 15.)

Q. Now, is there any other character of coalf

A. The three upper streaks are similar to that

—

no; there is another streak or seam similar to that,

and the next one below it is what we generally or

usually designate as the bone seam, and about half of

it is workable, and it is about the same thickness.

There is a little seam of white iron cuts it in two in

the middle, and it has always followed the vein ever

since I have been there. That is the middle seam,

or the fourth seam from the bottom, or the third

from the top. I dug these myself, you know.

Q. Now, let me ask you—if you will sit down,

Mr. Pollard—I show you again Defendants' Exhibit

9, and ask you how much of this particular kind of

coal is found in this particular vein; that is, I mean

what the thickness of this particular coal is in this

particular vein you are speaking of?

A. In this lower tunnel?

Q. Yes, in this lower tunnel?

A. Well, it would work and give a good three
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feet. It measures more than that, but it will work

—it is workable three feet of it.

Q. Now, that is clear coal, is it?

A. That is what we designate fair lignite coal, or

brown coal.

Q. Now, in this lower tunnel, how much of this

Defendant's Exhibit 15 is found?

A. There are two seams of that character, almost

identical. I think, though, that the other is a little

thicker—perhaps an inch and a half—than this one.

Q. And the Defendants' Exhibit 15 represents

the thickness of the seam from which that was

taken?

A. Yes. And there is another seam we call the

bone seam, about half of that. It is about eight

inches, and it is the fourth seam from the bottom and

the third seam from the top.

Q. Now, in what kind of a formation does this

vein lie ? It lies flat, does it ?

A. Well, no; it is an incline, and changes some.

One room might work—I think we made it 29 de-

grees, and in other places 15.

Mr. RICHARDS.—Q. 29 degrees below a hori-

zontal ?

A. Yes, and the coal is stoped, enough sometimes

to run the chute, where it is mined in the bottom.

Mr. CLARK.—Q. What is the extent of that

deposit of coal of this character?

A. Well, that would be pretty hard to say. The

nearest that I have got at it, there is a fault about

half a mile South of the ranch that I took up on the
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river, and in that fault there are seven veins ex-

posed, and the}^ vary all t\\e way from one foot and a

half to seven or eight feet, and there is from 50 feet

to 200 feet of solid sandstone between those veins.

So now you can see into the ground as far as I can;

but that is what I am taking my basis from.

Q. From your knowledge of the mine, how much

coal of this character could be produced, by proper

working, in a year's time, say?

Mr. RICHARDS.—^Objected to as irrelevant and

immaterial, and not tending to prove or disprove any

of the issues in this case.

WITNESS.—Well, that would depend. The

amount of coal that could be got out by running a

stope down on the vein, in a proper way, outlining

rooms at right angles either way from this main

slope, you can open as many rooms as you desire.

Of course, it would take machinery and pumping-

plants and all that to do it properly; and with the

proper amount of money for development work, why

that would be reached out indefinitely.

Q. (By Mr. CLARK.) As the mine is now
opened and is now being worked, with the coal ex-

posed at various places, how much would you say

could be mined from that mine in say a year's time?

Mr. RICHARDS.^Objected to for the same rea-

son as above given.

WITNESS.—Well, when we worked it we had an

irregular demand; sometimes we had a great de-

mand during very cold weather, and it is pretty hard

for a man without means to always be prepared, and



Arthur H. Lamhorn and John G. Richards. 405

(Testimony of F. M. Pollard.)

we generally had from one to three rooms in readi-

ness, and the most we ever got out in any one month

is about 230 tons.

Mr. CLARK.—^Q. Now then, assuming that there

was sufficient demand to take all the coal that you

could mine from that mine as it is being worked at

the present time, with the coal exposed that is now

exposed, working on the breasts as they are now ex-

posed, and doing a proper amount of development

work; how much coal could be produced from that

mine ?

Mr. RICHARDS.—Objected to for the same rea-

sons above given.

WITNESS.—Well, it depends on the way it is

done. With proper work there—they would have

to make a little change in it—that is the way I look

at it—with a little change in the working of it, why
I think there could be 50 tons a day produced, with a

night and day shift.

Mr. CLARK.—Q. Then, as I understand you, the

production of this amount merely depends upon the

amount of the demand*?

A. Yes. They can get any quantity of coal by

fixing for it—it amounts to just that.

Q. You sold this land and mine to Mr. King?

A. Yes, sir.

Q. For what price? A. $30,000.00.

Q. And are you familiar with the market value

of land of the character of this 480 acres; and were

you familiar with it on the 30th day of July, 1908 ?

A. Well, that is a pretty hard question. I am
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not to say familiar with it, but I can tell j^ou what I

think about it, if it will do you any good.

Q. Well, I don't suppose that would be compe-

tent, Mr. Pollard. Have you since became familiar

with the market value of the property?

A. Yes, sir.

Q. And at what time would vou say you were

familiar with the market value of this land ?

A. The last summer.

Q. The last summer—the summer of 1909?

A. Yes, sir.

Q. What was the market value of this land,

assuming that there was no coal mine on the prop-

erty at all, during the summer of 1909 ?

Mr. RICHARDS.—Objected to as incompetent,

irrelevant and immaterial, and as not tending to

prove or disprove any of the issues in this case.

WITNESS.—Well, I should say that it would be

cheap land at $100.00 an acre, the way others are

selling. I would be safe in saying that, without fear

of contradiction.

Mr. CLARK.—Q. And at the present time?

Mr. RICHARDS.—The same objection.

WITNESS.—Well, the values have raised so fast

that I wouldn't hardly dare say; but it is double.

Mr. CLARK.—Q. Well, what do you think the

present value of that land is, if you know,—the mar-

ket value?

Mr. RICHARDS.—The same objection.

WITNESS.—Well, if I owned it now I wouldn't

take $250,000.00 for the property.
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Mr. CLARK.—Q. Have you any interest in this

lawsuit in any way, Mr. Pollard?

A. Not a cent, one way or another. You will

understand I mean with the coal measures and the

land. When I say $260,000.00 I mean with the coal

measures and land and all.

Q. You mean the total value of the property?

A. Yes—the total value of the property.

Q. And how much would you consider the land

worth, separate and apart from the coal mine, at the

present time?

Mr. RICHARDS.—The same objection as above.

WITNESS.—Well, I base my values on sales that

have been recently made. I know of sales having

been made of $200.00 an acre.

Mr. CLARK.—Q. How is this land situated to

make it valuable, and what makes it so valuable as

that?

A. Well, in the first place, it is owing to the cor-

poration on the West—North Salmon—what we call

Brooklyn—the North Salmon; that is the same as

the incorporation of Salmon City. You see, it is an

addition—this North Salmon.

Q. Did you ever have any talk with Mr. Rich-

ards about the value of this land, and as to whether

or not you had sold it too cheaply?

A. Yes. One time I met Mr. Richards right in

front of our house.

Mr. RICHARDS.—Well, just a moment, Mr. Pol-

lard. He is only asking if you had the talk.
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WITNESS.—^Oh, yes—excuse me.

Mr. CLARK.—Q. Did you have such a talk'?

A. Yes, we had a little talk.

Q. When was that?

A. Well, I don't know the date.

Q. About when was it ?

A. Some time last fall or early in the winter. I

would take it, it would be along about December.

Q. December of 1909? A. Yes—
Q. Eh?

A. No—1908, I guess. Yes—a jesir ago last De-

cember; that's what I mean.

Q. Then, it was in December, 1908?

A. Yes; I take it to be about that.

Q. Just state what that conversation was?

A. I met Mr. Richards on the street

—

Mr. RICHARDS.—Just a moment, please, Mr.

Pollard. That is objected to for the reason that it

does not tend to prove or disprove any of the issues

in this case.

Mr. CLARK.—Now, you may go ahead and state.

WITNESS.—And I passed the time of day with

him, and I asked him how things were looking at

the mine. "First rate," he says, and he says, "Mr.

Pollard, how did you come to sacrifice your property

in the way you did?" Well, I answered him that I

had, in developing the property, got in debt some,

and felt as though I wanted to pay my debts. That

was all that was material that I can see. There

might have been some other words said; I don't re-

member.
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Q. For what purpose is this land valuable as agri-

cultural land?

A. It is good agricultural land.

Mr. RICHARDS.—The same objection as above.
Mr. CLARK.—^Q. To be used for what purpose %

A. Why, we raise enormous quantities of hay on
that land. I have raised as much as five tons per
acre, in two cuttings of alfalfa, and three tons of

timothy and clover to the acre, 60' bushels of wheat
to the acre, and 90 bushels of oats to the acre.

Q. Have you got a good water right to this land?
A. Well, we have never been short of water, only

in the latter part of August our water right is

secondary; but there has always been an abundance
of water; there never was a failure of crops.

Cross-examination.

(By Mr. RICHARDS.)

Q. How far is this coal property from your Main
Street in Salmon, Mr. Pollard?

A. From the main street?

Q. Well, from the main business center?

A. You mean the postoffice, I presume,—the cen-

ter of town—about two miles and a quarter—maybe
a little over—somewheres in there.
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F. C. MILLER, a witness heretofore produced on

behalf of the plaintiffs, and duly sworn, being re-

called by the defendants, testified as follows, to wit

:

Direct Examination.

(By Mr. CLABK.)
Q. Mr. Miller, are you familiar with the value,

the market price of this 480 acres of land, and were

you familiar with the market price on the 30th day

of July, 1908?

A. Why, I can't really say that I am thoroughly

familiar with the prices of land; I haven't given it

much attention.

Q. And you haven't given it attention since that

time?

A. No. Not being very much interested in the

purchase of it, I haven't looked into the matter very

thoroughly.

Q. I will ask you, Mr. Miller, if you heard Mr.

Pollard's testimony as to the coal in these veins, as

shown by Defendants' Exhibit 9 and Defendants'

Exhibit 15?

A. I have. I was there when Mr. Pollard took

them out.

Q. And how did it seem to you? I wish you

would explain those veins as they appeared to you.

A. Well, this was the upper portion of the vein.

Q. Which do you mean—Defendants' Exhibit

15?
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A. Yes, Defendants' Exhibit 15; and there was,

as I remember it, about three feet of that coal, just as

you see it here, lying next to this here carbonaceous

matter.

Q. You mean three feet in thickness ?

A. In thickness down, yes.

Q. And under that was the coal marked Defend-

ants' Exhibit 9? A. Yes.

Q. Does that exhibit truly represent the char-

acter of the vein in this mine ?

A. It does, at that particular point.

Q. Well, generally?

A. Well, not throughout. This is really better

coal than we get away up above—up on higher, in

the old workings.

Q. But does that exhibit truly represent the con-

dition of the vein in the lower workings ?

A. Yes.

Q. And the vein is not so good up in the upper

workings ?

A. Well, there is a great deal of coal that is

equally as good as that; but it doesn't seem to be

quite as wide. It hasn't the width that it has down

there.

Cross-examination.

(By Mr. RICHARDS.)
Q. You say those exhibits came from the lower

workings? A. That is, the lower tunnel.

Q. How extensive are those workings?

A. We are not in there over lOO feet from the

portal of the entry.
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Q. And that is about how much lower on the in-

cline than the workings above ?

A. Oh, probabl}^ about 60 or 70 feet.

Q. And how much perpendicular, about ?

A. Oh, about 18 or 20.

Q. For whom are you working over there, super-

intending this mine ?

A. As I understand it, it is the Idaho Coal & Land

Company.

Q. And they are pajdng you $1,800.00 a year?

A. Yes, sir.

Q. Have they paid you ?

A. Why, not fully.

Q. How much do you lack?

A. Here just a short tmie ago I received a note

from the President of $1,200.00.

Q. Who is the President ?

A. Mr. King—H. G. King.

[Testimony of Harry G. King, for Defendants (Re-

called).]

HARRY G. KING, a witness heretofore produced

on behalf of the defendants, and duly sworn, being

recalled by the defendants, testified as follows, to

wit:

Direct Examination.

(By Mr. CLARK.)
Q. Mr. King, are you familiar with this agree-

ment that has been introduced here in evidence, that

you executed on the 30th day of July, 1908?

A. Yes, sir.
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Q. And which is attached as an exhibit to the

bill ? A. Yes, I am.

Q. And you are familiar with the matters in that

agreement which you were to do—which you were

to comply with ? A. Yes, I am.

Q. Have you complied with the conditions of that

agreement, so far as that agreement calls for any-

thing to be done on your part ? A. I have.

Q. And did either Mr. Richards or Mr. Lamborn

ever give you any other reason for refusing to go any

further in this matter except the statement as to mis-

representations %

Mr. RICHARDS.—Objected to as leading.

WITNESS.—No.
Mr. CLARK.—Q. Did they give you any reason

for refusing to go any further with this matter ?

Mr. RICHARDS.—Objected to as leading.

WITNESS.—None whatever.

Mr. CLARK.—Q. There was some reference

made to the fact that you had stated that you had

furnished 300 tons of coal to the Copper Queen mine.

I will ask you to state what, if anything, you stated

as to the Copper Queen mine, and what, if any, repre-

sentation you made in that respect ?

A. My representation of 2,300 tons included the

estimate of the coal that went to the Copper Queen

mine.

Q. Did you tell them how much that was ?

A. I can't tell that exactly, because the coal was

being shipped out there and being hauled by freight-

ers, and each time they would send me a check in;
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and the only way I had at that time of keeping any

accounts of it—not having Anybody to account for,

the mine being mine—was simply to weigh the coal

and take the stub and send the stub in of the weight,

and they would send me a check for it; and I can't

say exactly how many tons were delivered there.

Q. Did you make any specific representations to

either Mr. Lamborn or Mr. King, as to how many

tons were delivered there ? I mean to Mr. Richards

or Mr. Lamborn ?

A. It was my impression

—

Mr. RICHARDS.—Just a moment. Answer his

question.

Mr. CLARK.—Q. Did you make any specific

statement ? A. No specific statement.

Q. AVas or was not the coal which had gone to the

Copper Queen mine included in your estimate of

2,300 tons? A. It was.

Cross-examination.

(By Mr. RICHARDS.)
Q. You were the owner of this mine at the time

that the 2,300 tons mentioned was taken out, were

you not ? A. I was not—not all the time.

Q. Just a moment—answer my question: You

had control of the mine for that time?

A. For that full year ?

Q. For the time this 2,300 tons was taken out?

A. No.

Q. Who had control of it?

A. Mr. Pollard part of the time, for six months.

Q. How much did he produce ?
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A. About half.

Q. About half of what ?

A. About half of the 2,300 tons, I would estimate.

Q. What do you base that estimate on "?

A. On Mr. Pollard's word, and also on what my
estimate was of my production. I had only owned

the property for six months.

Q. Well, if you would answer my questions we

would get through in half the time. What basis had

you of knowing what Mr. Pollard produced during

that time ?

A. From conversations with Mr. Pollard.

Q. You didn't know anything about it, other than

his statements? A. That's all.

Q. What knowledge had you as to what you pro-

duced during the time you had it ?

A. My own estimates.

Q. Estimates on what?

A. On the sales of coal.

Q. Didn't you know how many sales you made?
A. I couldn't tell.

Q. Didn't you know how many sales you made?

A. I did not, no.

Q. Who did know?

A. Why, for the simple reason that I simply had

the one ticket, and all my conclusions were made on

that one ticket.

Q. Did you know how much money you collected

for that coal? A. I couldn't tell that.

Q. Answer my question—did you know ?

A. It is impossible for me to answer.
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Q. You won't give any further answer than that?

A. I can't possibly answer.

Q. Did you receive all the money from the sale

of that coal during that time I

A. The majority of it, yes.

Q. You knew how much you received, didn't you

?

A. Each day?

Q. You knew how much you received for the sale

of that coal, did you ? A.I did, at the time.

Q. You knew what the coal sold for per ton,

didn 't you ? A. Yes, sir.

Q. And you knew how many tons from that,

didn't you?

A. I did not. I never figured it up exactly.

Q. Why didn 't you figure it up exactly ?

A. For the simple reason that I had no occasion

to ; and the only estimate I gave him was over the

telephone—or, rather, when I answered that tele-

gram, estimated figuring so much a day.

Q. Well, you had in your records the amount of

money received, didn't you?

A. I never kept any record.

Q. Then you made the statement without know-

ing it was true, didn't you?

A. To the best of my knowledge and belief it was

true.

Q. And upon what did you base your belief ?

A. On the production of the mine, and the sales.

Q. And how did you know the production of the

mine? A. On what I received.

Q. And the price per ton? A. Yes, sir.



Arthur H. Lamhorn and John G. Richards. 417

(Testimony of Harry G. King.)

Q. Then you did know how much it produced,

when you made that statement?

A. Approximately, I did.

Q. And you based it upon your knowledge of

what it produced %

A. Yes, sir, approximately.

Mr. CLAEK.—Q. And that statement was true,

wasn't it, Mr. King?

A. To the best of my knowledge and belief, it was.

Mr. RICHARDS.—Q. Isn't it a fact that your

stubs show you didn't produce % of that?

A. I didn't have the stubs.

Q. Aren 't those stubs here in court ?

A. They are not here. The coal was weighed be-

fore me

—

Q. I am asking about what you produced ?

A. That is only part of what we produced, Judge.

Q. I understand that ; but between the dates that

are mentioned in those stubs you produced just what

is on those stubs, didn 't you ?

A. If all the stubs are there.

Q. Well, aren't they?

A. I don't know. I never had possession of

these stubs.

Q. Then, all your statements were based upon

lack of knowledge, were they ?

A. No; I approximated it according to the

amount of coal that was going out.

Q. Well, I want to know whether it was based

on knowledge or lack of knowledge ; which was it ?

A. Well, it was practically on knowledge.
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Q. Then, yon didn't know it was true ?

A. Well, I did approximately know that it was

true. My estimate was only approximate, and that

is the answers I have given all the way through.

Q. You made a pretty large approximate, didn't

you?

A. Well, I might not have underestimated it.

Q. You didn't try to underestimate it?

A. I didn't try to overestimate it.

Q. Well, will you answ^er my question?

A. What was your question, Judge?

Q. I asked you if you tried to underestimate it?

A. I can't say that I did.

Q. You won 't say that you did not ?

A. No.

Mr. RICHARDS.—That's all, I believe, Mr.

Clark.

Mr. CLARK.—That's all.

CERTIFICATE.

United States of America, for the

District of Idaho,

Southern Division.

I, Daniel Hamer, Special Examiner, do hereby

certify that the witnesses, C. Albee, Harry G. King,

Arthur H. Lamborn, F. C. Miller, F. M. Pollard and

John G. Richards, were by me duly sworn to testify

the truth, the whole truth, and nothing but the truth;

that said testimony was taken pursuant to an order

of Court and stipulation of the respective parties, at

the office of Clark & Budge, at Pocatello, Idaho, be-
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ginning on the lOth day of January, 1910, and con-

cluding on the 11th day of January, 1910; that, the

parties were present at the taking of said testimony

by their respective counsel, as set forth; and that I

am not counsel or relative of either party, or other-

wise interested in the event of this suit.

In testimony whereof, I have hereunto set my
hand, this 10th day of February, 1910.

DANIEL HAMER,
Special Examiner.

[Endorsed] : No. 131. Depositions. Filed March

1, 1910. A. L. Richardson, Clerk.

Plaintiffs' Exhibit "E."

THE FIRST NATIONAL BANK,
of Salmon,

Salmon, Idaho, Oct. 30, 1907.

Friend Dick :

—

Glad to get your letter. I think you are taking

the right course and hope to see you come up with

M A, B. A, C E br some other '^Hieroglifphics"

after your name. Everything is looking exception-

ally good out here, McQuarrie came with his party

and they seemed more than satisfied. Notwithstand-

ing the fire, I think they had concluded to take the

"Bull of the Woods." Dan says McQ promised to

send the $500.00 on his return, I will advise you

when it comes and put the proportion to your credit.

I enclose statement of your a/c as requested.

The coal business is a Bonanza and I am more than

satisfied that the thing to do is to hold it for awhile
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and Dec. 1st I will have deed to the whole thing, then

there will be no hurry in handling it as I feel sure

that a E. R. would make it worth $260,000.00 and it

cannot depreciate as a local proposition without a R.

R. I have delivered since Sept. 1st in town 450,000

lbs. of coal and no cold weather yet. I have pushed

the tunnel 100 ft. further and the coal is 25% better,

and holds its thickness.

You can send me the $1000.00 and I will send you

note for same, this will help out as I had nearly all

the balance, and when you think the time is ripe, we

can talk up a deal and I will have the mine in slick

shape as to show it to best advantage as I am not

stopping but getting plenty of coal by pushing the

tunnel which is only developing the mine.

I could have sold the mine the other day for

$50,000 but I am sure it will be just as easy in the

spring to get $100,000, as it will now pay good inter-

est on that amount. I am so anxious to get it in my
name, then we will be in proper shape to do what may

be best.

The girls had a great party at house last week of

course ''Dick" was missed. Shoups give a party

Friday, and so it goes.

All send kindest,

From your Friend,

H. G. KING.

Since writing above, I saw Langee and took the

McQuarrie note of him and have credited you with

commission which cleans up that deal.
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Plaintiifs' Exhibit *'F/'

THE FIRST NATIONAL BANK
of Salmon,

Salmon, Idaho, Dec. 9, 1907.

Friend Dick:

—

I woke up on receipt of your letter and was sur-

prised you had not answered my epistle of about a

month ago which was written promptly on receipt of

yours with enclosures. I am anxious that you get

that letter, because it contained an obligation of

mine. You first write from Golden and then from

Denver which makes it hard to get your proper ad-

dress, but I think my previous letter was addressed

to Golden c/o School Mines. We are all well and

happy. Ther. 12 below the last 3 nights which makes

it hard on the "Coal Man." Say Dick, the Coal

Mine is a trump, have delivered over 500 tons already

at $6.00 and Miller is opening her up in fine shape,

you would not know it now. Have a big tunnel ; use

a mule on the cars, 3 ft. track 16 lb. rails, large black-

smith shop, 1 wagon, office, new shoots and screens,

our own scale and everything up to date, the outlay

cost about $2000.00 but it was money well spent.

McQuarrie thinks it is worth 14 niillion, and the

people here seem to think the same thing now. The

R. R. surveyors are cross sectioning.

Judge Elder is dead and hurried. We are on a

Cash Basis here and don't notice the hard times very

bad.

Wishing you a merry, happy and prosperous

Xmas,
I am, your friend,

H. G. KING.
Am reer. this so as to know if vou ffet it.
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Plaintiffs' Exhibit **G."

AGREEMENT.
THIS AOREEMENT, made this 1st day of

March, 1908, between H. G. King of Salmon City,

Idaho, and J. G. Richards of Denver, Colorado.

The said King agrees to sell to said Richards coal

land embracing 480 acres, more or less, patented

land, and all appertaining thereto, situated at Sal-

mon City, Lemhi County, Idaho, and known as the

King Coal Mine, for the sum of Eighty Thousand

Dollars ($80,000.00) subject to the following condi-

tions.

$40,000.00 to be paid on or before January 1st,

1909, provided a payment at least of $10,000.00 be

made by July 1st, 1908; $40,000.00 on or before Jan-

uary 1st, 1910.

The said King also agrees at time of first payment

to place a good and sufficient deed in escrow with the

Pioneer Mercantile Company of Salmon City, Idaho,

for said coal property, and to furnish an abstract for

same.

H. G. KING.
J. G. RICHARDS.

Plaintiffs' Exhibit **H.'^

THIS AGREEMENT, made this 30th day of July,

1908, by and between Harry G. King and Maria J.

King, his wife, of Salmon City, Lemlii County,

Idaho, the parties of the first part, and Arthur H.

Lamborn of Montclair, New Jersey, and John G.
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Richards of Higgins, Lipscomb County, Texas, the

parties of the second part

;

WITNESSETH:
That for and in consideration of the mutual cove-

nants and agreements liereinafter contained, as well

as the payments of money hereinafter provided for,

the said parties of the first part hereby agree to con-

vey by warranty deed to
'

' The Idaho Coal and Land
Company, Limited," a corporation hereinafter de-

scribed, to be organized, the following described

lands situated in the County of Lemhi, State of

Idaho, to wit: The Southwest quarter and the

Southeast quarter of Section one, and the Southeast

quarter of the Southwest quarter, and the South

half of the Southeast quarter, and the Northeast

quarter of the Southeast quarter of Section two,

all in Township 21 North of Range 21 East of the

Boise Meridian, together with the minerals and

mineral veins therein contained, and all ditches and

water rights and other improvements connected

therewith. The said deed shall convey the said

property free and clear of all encumbrances and the

said parties of the first part will furnish with the

said deed an abstract of the title to the said land,

showing the same to be free and clear therefrom.

The deed shall be executed on or before the first day

of January, 1909, and shall be placed in escrow with

a depository hereafter to be agreed upon by the said

parties, to be delivered to the said corporation upon
compliance with the terms and conditions of this

agreement.

In consideration whereof the said parties of the
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second part agree to pay to the said Harry G. King

the sum of seven thousand five hundred dollars

($7,500) cash in hand, the receipt whereof is hereby

acknowledged, and the further sum of twenty-two

thousand five hundred dollars ($22,500) payable on

or before the first day of January, 1909; the said

Arthur H. Lamborn will also, on or before the first

day of January, 1909, execute and deliver to the said

Harry G. King his four promissory notes for the

sum of twenty-five hundred dollars ($2,500) each,

or ten thousand dollars ($10,000) in all, payable the

first note on the first day of January, 1910, the second

on the first day of January, 1911, the third on the

first day of January, 1912, and the fourth and last

on the first day of January, 1913. It is also under-

stood and agreed that the said parties hereto, who

shall organize and control the said corporation, will

cause, as hereinafter provided, the bonds of the said

corporation, secured by first mortgage upon the said

property, to be executed and delivered to the said

Harry G. King, in the further sum of forty thou-

sand dollars ($40,000) making the total amount of

money, notes and bonds to be paid for the said prop-

erty, to be equal to eighty thousand dollars

($80,000). The said notes of Arthur H. Lamborn

shall bear interest at the rate of six per cent per

annum, jjayable annually.

The said Harry G. King and the said parties of the

second part hereby mutually agree that they will

complete the organization of the said corporation as

soon as practicable, and not later than the first day

of January, 1909. The said corporation shall be or-
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ganized for the sum of two hundred thousand dollars

($200,000) divided into two thousand shares of the

par value of one hundred dollars each ; that the said

stock shall be subscribed for by the said parties as

follows: the said Harry G. King, five hundred

shares; the said John G. Richards, five hundred

shares, and the said Arthur H. Lamborn, one thou-

sand shares, and upon the completion of the organi-

zation of the said corporation, the said corporation

shall, in part payment for the transfer to it of the

said property, execute to the said parties its bonds,

secured by first mortgage upon the said property,

in the sum of eighty thousand dollars ($80,000)

which shall be issued to the said Harry G. King as

aforesaid, in the sum of forty thousand dollars

($40,000) to the said John G. Richards in the sum

of seven thousand five hundred dollars ($7,500) and

to the said Arthur H. Lamborn in the sum of thirtj^-

two thousand five hundred ($32,500) the said bonds

to draw interest at the rate of six per cent per an-

num, payable semi-annually, and to run for the term

^f twenty years.

The said Harry G. King agrees to attend person-

ally to the details of the completion of the organiza-

tion of the said corporation, which shall be com-

pleted as aforesaid, on or before the first day of

January, 1909, and in case the said parties of the

second part shall fail to pay to the said Harry G.

King, on or before the first day of January, 1909,

the said sum of twenty-two thousand five hundred

dollars ($22,500) then this agreement shall become

null and void and the said sum of seven thousand
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five hundred dollars ($7,500) paid at the date hereof,

shall become forfeited to 'the said parties of the first

part.

It is mutually understood and agreed by the

parties hereto that this agreement shall run to and

bind the heirs, executors and administrators of each

and every of the said parties; and it is further

mutually understood and agreed that in case of the

death of either of the said parties of the second part,

if the survivor shall be unable, in a financial way,

to carry out and complete this agreement on behalf

of such deceased party, such survivor shall be per-

mitted to carry out and complete the terms hereof

for his proportionate interest in the said property as

fixed and determined by the terms and conditions

of this agreement.

IN WITNESS WHEREOF the said parties have

hereunto set their hands and seals this 30th day of

July, 1908.

HARRY G. KING. (L. S.)

MARIA J. KING. (L. S.)

ARTHUR H. LAMBORN. (L. S.)

J. G. RICHARDS. (L. S.)

State of Idaho,

County of Lemhi,—ss.

On this 30th day of July, 1908, before me the sub-

scriber, a Notary Public in and for the County of

Lemhi, State of Idaho, personally appeared Harry

G. King, Maria J. King, Arthur H. Lamborn and

John G. Richards, known to me to be the persons

whose names are subscribed to the within instru-
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ment, and they each acknowledged to me that they

executed the same.

In witness whereof I have hereunto set my hand

and affixed my official seal the day and year in this

certificate first above written.

[Seal] JOHN C. SIN'CLAIE,

Notary Public in and for Lemhi County, Idaho.

My commission expires February 1st, 1911.

Plaintiffs' Exhibit **I."

The First National Bank

of Salmon,

Salmon, Idaho, January 1st, 1909.

Received of J. G. Richards 3 notes of $2500.00

each in lieu of payment due on payment of his pro-

portion of purchase money on coal mine, on payment

of said note, I agree to turn over to said J. G. Rich-

ards, $22,500.00 1st mortgage bonds of the Idaho

Coal & Land Co.

H. G. KING.

Plaintiffs' Exhibit *'J."

THE IDAHO COAL & LAND COMPANY
Coal Mines at Salmon, Idaho.

Salmon, Idaho, 3/5—1909.

Mr. A. H. Lamborn,

New York City, New York.

My dear Arthur :

—

This morning I had a talk with Mr. O'Brien the

next best lawyer here in regard to recovering dam-
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ages on false statements. I took as an hypothesis a

reservoir furnishing water to a town and paralleled

the coal mine transaction. From what he gave me
it would be foolishness for King to refuse to make

good.

I am not certain as to Mr. Cowan's relations with

Mr. King. Whether he would prove a valuable ad-

visor for us or would rather incline to favor King.

But I shall have a talk with him any way and will

then be able to conclude. I shall go over the whole

transaction with him first before opening up the ton-

nage business for I want to know that everything is

in proper shape and that we have made good so far as

we are concerned.

There is yet another point I want to have cinched

before we start anything and that is in reference to

the distribution of the bonds when they are issued.

I secured an agreement from King in regard to the

bonds that will work to our mutual benefit quite

materially if I succeed with it, and I don't see how

it will fail now. I can go more into detail after I

discuss the matter with Cowan. But I expect and

draw $22,500 in bonds our way. From what O'Brien

said we can force King to put up a bond to pay the

interest on the bonds ($80,000).

Will keep you posted by letters and wire.

Sincerely yours,

DICK.
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Plaintiffs' Exhibit **L."

THE FIRST NATIONAL BANK
of Salmon,

Salmon, Idaho, Oct. 27, 1908.

Friend Lamborn,

Enclosed find map of new R. R. which is now in

course of construction.

If Taft is elected I think there will be quite a

stir in R. R. building and I don't see any obstacle

against us getting the Iron Horse in the near future.

The coal orders are keeping a double shift busy

and the hauler is putting in overtime. It was

Dick's idea to keep pushing the new tunnels which

makes it expensive working against a solid face and

keeps them busy getting out enough coal to fill

orders, but as he says it is developing the mine and

demonstrating the coal measures which seem to im-

prove right along. It is quite a sight now to go in

that big tunnel for over 600 feet and see nothing but

coal on both sides. When we get 750 feet in, it is

Dick's idea to begin open up rooms so as to get out

the coal easily and quicker.

Business is very good, deposits increasing with a

big demand for money which helps to make the

dividend.

Constance is visiting with the Shoup girls in Boise

where the state fair is the feature.

With kind regards and best wishes,

I am, Yours very truly,

H. G. KING.
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Plaintiffs' Exhibit "M.'^

THE FIRST NATIONAL BANK
OF SALMON,

Salmon, Idaho, Nov. 27, 1908.

A. H. Lamborn,

N. Y. City.

Dear Sir & Friend :

—

Replying to your favor I beg to say you can de-

posit the $17,500.00 to the credit of First National

Bk. of Salmon with the Hanover National Bk. New
York City, taking their receipt for same and they

will advise this bank.

I w^ish to say that if you would prefer to discount

your notes of $10,000.00 I will be willing to allow

you a $500.00 discount.

Regarding the issue of bonds, Dick tells me he has

written you fully, perhaps he did not mention the

fact, but as I am still interested in the mine and be-

ing President of this Bank it might reflect on me
being interested in a bond issue of so large an

amount, for I could not go around and explain to

everyone that $120,000.00 were Treasury bonds.

Dick will write you an answer in regard to selling

price of coal, really it is worth $3.00 per ton more
than last year owing to the wonderful improvement
in quality. Yet I figure that our main objective

this year was to build up a larger business
;
get the

good will of the community, get them all to put in

coal stoves, then next year we can make the mine a

good dividend payer on local demand by increasing

the price which 1 know the people would pay readily.
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We are getting new customers every day, are still

behind in our orders.

Yours very truly,

H. G. KING.

Plaintiffs' Exhibit '*N."

THE FIRST NATIONAL BANK
Of Salmon,

Salmon, Idaho, Nov. 7, 08.

A. H. Lamborn,

New York City.

Dear Sir & Friend :

—

Enclosed find clipping.

We did not advance our price this season as it

might have given a great amount of dissatisfaction,

but it is surprising how^ every consumer is praising

the quality and it really is 50% better than I fur-

nished last year. Dick has been aw^ay but I expect

him home next week. The mine is looking fine with

plenty of coal and good quality and the new entry

has developed a lower measure of coal of 6 feet which

I did not have in sight before.

Am in hopes our R. R. prospects will brighten

since the election of *'Taft." With kind regards, I

am,

Yours sincerely,

H. G. KING.



432 Harry G. King and Maria J. King vs.

Plaintiffs' Exhibit "0.'^

THE FIEST NATIONAL BANK
of Salmon,

Salmon, Idaho, Dec. 2, 08.

Friend Lamborn

:

Just a line to say that a subscription was started

here last week to see what could be done towards

getting an electric road in from Idaho Falls and in a

week $57,500.00 is signed up by good reliable per-

sons. If McCutcheon wanted a boost for his road

and could begin throwing dirt next spring, I fully

believe this list could be turned over to him. Now
you try and get in touch with him at once, find out

if such a thing would help him out, and let me know
as soon as possible, if necessary you can wire me. I

want a steam road but if we can get any kind of

transportation in here it would increase our popula-

tion to 5000 in 12 months and this would make our

local demand for coal a Bonanza. I tell Dick he

must get in and dig coal as today I find out from our

hauler we are 21 orders behind and he is making 3

trips a day now steady.

Yours very truly,

H. G. KING.

[Examiner's Certificate to Exhibits.]

United States of America, for the

District of Idaho,

Southern Division.

I, Daniel Hamer, do hereby certify that the at-

tached exhibits are Plaintiffs' Exhibits "E," "F,"

"G," ^'H," ''I," ''J," '*L," ^'M," ''N," and "O,"
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offered in evidence before me as Special Examiner

in the case of Arthur H. Lamborn and John G. Rich-

ards, Plaintiffs, vs. Harry Gr. King and Maria J.

King, his wife, Defendants, in the Circuit Court of

the United States of America, in and for the Dis-

trict of Idaho, Southern Division.

In testimony whereof, I have hereunto set my
hand, at Pocatello, Idaho, this 10th day of February,

1910.

DANIEL HAMER,
iSpecial Examiner.

Filed March 1, 1910. A. L. Richardson, Clerk.

Defendants' Exhibit **1"—On Cross-examination.

Box 341.

Golden, Colo. 12/26- '07.

Dear Mr. King

:

Am in receipt of your registered today and am
sorry to say that I have received no letter from you

carrying any obligation or otherwise acknowledging

receipt of my letter to you in Nov. There is not

another Richards here so it could hardly have gone

astray by someone else getting it. The miscarriage

must have occurred between Salmon and here. I will

leave it to your suggestion how best to correct this

accident.

In regard to the deal on the coal mine, I have this

to say: I am going to do some business through the

agency of a young Washington, D. C. student and I

will be able I think to turn the coal mine or any

other property of merit to a good advantage to both
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YOU and myself. The plan I prefer to work on is

first to sell a % interest and then in about a year to

sell to the same people the other i/o and do it at a

nice figure. The object is to first get them interested

and to do it as gently as possible after that we can

go after the big money. To outline this plan in a

general way would be this : I must have $12,500 from

this sale of the % interest to be paid pro rata. The

1/2 is to be sold on a basis of $75,000 for the whole or

$37,500 for the i/o. I would want the deal to start

about July with a pajTuent of about $8',000 or $10,000

and the balance to be made in payments extending

over a period of 18 mos. or two years with all the net

returns to apply on the pajTiients. If we can show

them 6% on their investment we can turn the other

1/2 loose at 75 or maybe 100 thousand, and besides this,

if we can talk R. R. too, they w^ll be the keener to

have it all. A deal on this plan means $25,000 to you

for a 1/2 interest and you still retain a% interest from

which we would expect to make the big money after

we will have been able to prove to them they have a

live property.

I would prefer to meet you some place and talk this

over if the plan is suitable. If the general plan

sounds good, let me know at once as I can go on mak-

ing my medicine. Write at once for I leave here in

a couple of weeks.

As ever,

DICK.
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Defendants' Exhibit *'2"—On Crosis-examination.

Denver, Colo. 1/10, 1908.

Mr. H. G. King,

Salmon, Idaho.

Dear Friend : I just came in from Victor where

I have been for a week. I found your letter and was

glad you are favorable to the plan of making a turn

on the coal mine. I am sure that we will make the

other half more than worth while if we can show them

the first half is all right.

Although I didn't know at the time when I was in

Victor that your letter had come, I talked the matter

over with a friend of mine up there and he was very

enthusiastic and wanted me to give him a chance to

meet the payments, etc. But I prefer to handle it in

the east as it would give us the better chance to make

the big money when the second shouting comes.

I shall leave here about the 20th for the south, go-

ing by way of Arizona to Texas to the ranch. In the

meantime, I shall have the wires working to perfect

the plans by which we will secure the dough. As

soon as we know how the money is to come I shall

meet you some where and we will close up the deal.

In the meantime I want you to send me all the data

that would be of assistance. The reports of Bell.

The probab??/ tonnage in sight and the thickness of

the vein. Cost of mining after development, cost of

developing, that is, of driving drifts and cross cuts.

Tell me what the local consumption must be, and

what kind of coal it is called. I wouldn't care for
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the analysis unless it should be one that you have had

made since j^ou became the owner.

The recent scare in the stock market has had the

effect of making monej^ sort of timed bub, maybe we

can coax it up to let us put our hand on it regardless

of its temerity. However, I will be able to say more

about that in a month or two.

I have been able to learn nothing as to the where-

abouts of that letter with the papers of time. Am
not worrying about that because if they have fallen

into unscrupulous hands, I know it will profit them

nothing. I have since writing to you learned that a

Richards gets his mail at some club here and that

be had gone east to return about now. Will look

him up if he gets back before I go away.

Write me at 1215 East 5th, Winfield, Kansas.

Very truly,

DICK.

Defendants' Exhibit **3"—On Cross-examination.

Denver, Colo. 1/23-1908.

Dear King:

—

I was sure I would leave several days ago, but am
getting away this P. M. Will get to the ranch in a

week or ten days. That will be my permanent ad-

dress for a couple of months when I expect to be

due in the seat of our national politics—Washington.

Am not going up to interest them in any new phase

of politics but in coal. Mr. H. G. King's only coal

mine in the State of Idaho.

Now I am working on the plan of getting at least

$20,000 the first year. Am offering i/^ interest and



Arthur H. Lamhorn and John G. Richards. 437

supposed to be taking care of the other half with you.

Of course I must be supposed to be putting in some

money myself.

My friend with whom I am working here may want

to go up and look the property over, in case he does

conclude to go we will go up his spring vacation which

occurs sometime about the last of March.

If we can make good on the first half we can sell

the other i/o for all the whole thing is really worth.

It is at the second spasm that I expect to see the big

shouting.

In regard to the lost letter it seems to be lost yet.

There is no clue to the thing at this end. I will want

the money about March 1st. If the other note don't

turn up by that time you can send a duplicate and

maybe we can make things alright that way.

We will aim to get together some where whenever

things begin to look like business. Will write you

whenever there is any developments. In the mean-

time, I hope you are coming well to the good as a coal

dealer. Be sure to send me those reports of Bells.

Very truly,

J. G. RICHARDS.
Higgins, Texas.

Defendants' Exhibit "5"—On Cross-examination.

Winfield, Kans. 3/12/08.

Mr. H. G. King,

Salmon, Idaho..

Dear King : I came up here a few days ago on ac-

count of father 's illness. At first it seemed as though

he was to be pretty sick, but he is again alright.
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Am leaving tonight for Higgins where I go to close

up a little land deal and will then be ready to ''hit

the hike."

Will send you agreements to sign and send me one.

Of course I am selling only a onehalf but I desire to

represent that I am investing some too so that a con-

tract for the whole is necessary.

Here's hopin that everybody is well and happy.

As ever,

DICK.
Higgins, Texas.

Defendants' Exhibit "6"—On Cross-examination.

"PARK AVENUE HOTEL"
New York, 6/13-1908.

Dear King :

Am in here and talking to the right people and have

them interested. Now if I can carry them through

we will not only do business now but can keep on

doing business with the other properties that may lie

adjacent. I am trying on a basis of $40,000 for the

% interest representing that I am buying the y^th

which we can fix up alright between us.

I could have done business in Washington but that

would have been the end of it, there could have been

nothing following for there would have been no more

money and so great was my faith in my people here

that I took the chance to make good after I got here.

I was a week slow however but then it was hard to

make the stab at the exact date. But then that cuts

no ice, I expect to make good although I may be a few

weeks late with closing a deal. The money that I
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expected to get went in a Mexican deal and was
$30,000 cold cash to begin mth. I know all about the

property. But that did not take all the money there

is on Wall St.

I am being treated properly—they say my money
has holes etc., and I am having a continual round of

pleasure.

As ever,

DICK.

Defendants' Exhibit **7"—On Cross-examination.

New York, 6-19-08.

H. a. King,

Salmon, Ida.

Will you accept for three fourth interests seventy

five hundred upon signing contract, option to be ex-

tended until Aug. first, to permit instruction seventy

five hundred January first next, seventy five hundred

July first nineteen nine, seventy five hundred Jan.

first nineteen ten, balance amounting thirty thousand

paid you from profits operation witli interests six per

cent, you retain one fourth interest, wire answer,

write fully immediately extent present development,

all gossip regarding railroad, care of A. P. Lamb^rn

Co. one hundred six. Wall St.

J. G. RICHARDS.
(Paid)
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Defendants' Exhibit **8"—On Cross-examination.

New York, 6/20/08.

H. G. King,

Salmon, Ida.

To answer long telegram say—impossible to accept

terms, wish you could come on here.

J. G. RICHARDS.
(Paid)

Defendants' Exhibit **10"—On Cross-examination.

F. S. Wright. 3180# $5.58

STATEMENT TO IDAHO COAL & LAND CO.

COAL HANDLED BY THE SALMON LUM-
BER CO., LTD.,

FROM
Oct. 1, 1909, to Jan. 1, 1910, inclusive, together with

orders now on our books waiting to be filled.

FromOct. IsttoOct. 9th:

Whitcomb & 'Brien, 1800# $6 . 30

J.R.Wheeler, 2090# 7.30

Walter Shoup, 2820# 9.87

Golden Rule Store, 1825

#

6.40

G. B. Crippen, 1825# 6.30

J.B.Mason, 1710# 5.98

Pioneer Merc. Co., 2400# 8.40

Chas. Black, 1850# 6.47

H.G.King, 2350# 8.72

Bert Quarles, 1850# 6.50

Geo. H. Monk, 1800# 6.30
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Geo. W. Kingsbury, 35O0# $12.25

W. B. Horn, 3400# 11.90

School Board, 4960# 17.36

W.M. Hines, 2400# 8.40

A. M. Bradshaw, 4660# 16.30

F. W. Carl, 1400# 4.90

Mrs. A. B. McCaleb, 2000# 7.00

Carl Wolfe, 2000# 7.00

Oct. 9, 1909.

F. :S. Wright, Mm# 5.58-11.13

Mrs. Pugh, 1680# 5.58

Oct. 11, 1909.

Geo. Beach, . 1650# 5.80

E. J. Phelps, 1800# 6.30

M. M. McPherson, 4500# 15.00

Oct. 13th.

Whitcomb & O'Brien, 2250# 7.90

Chas. Black, 1330# 4.65

Oct. 15th.

Roy Herndon, 2530# 8.85

Horace Pope, 2170# 7.60

E. B. Mitchell, 2450# 8.60

Ed. Williams, 2170# 7.60

Jack Walters, 3340# 11.69

Chas. Beers, 940# 3.30

Lemhi Valley Merc. Co., 2000# 7.00

Anton Christiansen, 2270# 7.95

Oct. 16th.

W. C. Smith, 3620# 12.65

Geo. Steel, 2530# 8.85

Bert Quarles, 2260# 7.90
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Oct. 18th.

Chas. Black, '2600# $9.10

Wm. O'Connell, ' 1440# 5.04

Oct. 20th.

Dave Marsh, 2610# 9.14

John Kadletz, 1520# 5.32

Eoss White, 4^50# 16.62

Oct. 22nd.

H. O. King, 22o0# 7.87

H. F. Kimball, 4820# 16.87

Wm. Shoup, 2460# 8.61

Oct. 23rd.

Rudolph Wright, 3700# 12.95

A. W. Pattison, 505O# 17
.
68

Bert Quarles, 4430# 15
.
50

John McKinney, 4570# 16.00

Ida. Land & Investment Co., 5510# 19
.
28

Oct. 27th.

G. H. Monk & Co., 605O# 21
.
15

WillShoup, 2780# 9.73

P. W. Carl, 2570# 9.00

Oct. 28th.

S. E.Yaggy, 2500# 8.75

Thos. K. Andrews, 5730# 20.00

H. 0. King, 2400# 8.40

Mrs. M. M. Shenon, 4430# 15 .
50

Mrs. Doty, 250# .90

Chas. Black, 2500# 8.75

Geo. Bryant, 2800# 9.80

A. A. Smith, 4700# 16.35

Walter Gray, 2480# 8.68

John Lambert, 2720# 9.52
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Nov. 1st.

H. F. Kimball,

F. C. Miller,

Nov. 2nd.

John Kadletz,

John Manfull,

Geo. Wilson,

Nov. 3rd.

J. H. McPherson,

Jas. Light,

Nov. 4th.

E. S. Edwards,

W. J. Morgan,

Frank Williams,

Nov. 6th.

Chas. Black,

Pete McKinney,

Mary S. Wood,

Mrs. John Reese,

Mrs. Pugh,

All Mathews,

Nov. 8th.

F. M. Pollard,

Dave Sandiland,

Nov. 9th.

G. W. Kingsbury,

Palace Restaurant,

G. W. Benjamin, Jr.,

Nov. lOth.

Ed. Kuney,

Wm. O'Connell,

1st Nat. Bank,

G. Richards. 443

2130#

2470#

3190#

2260#

3030*

2000#

2380#

4000#

2360#

2040#

4670#

2000#

2460#

2O40#

2370#

2130#

4500#

4680#

4600#

4700#

2570#

4750#

520O#

2740#

$7.45

8.65

11.16

6.78

7.10

5.00

8.35

14.00

8.75

7.14

16.35

6.00

8.60

7.15

8.30

7.45

15.75

16.38

16.10

16.45

8.49

16.62

18.20

9.50
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I. N. Overturf,

F. C. Miller,

Nov. 11th.

Mrs. Chaffee,

Pioneer Merc. Co.,

Pioneer Merc. Co.,

Wm. Anderson,

Geo. Hudlow,

R. E'. Abraham,

Nov. 12th.

Golden Rule Store,

C. Van Straat,

1st Nat. Bank,

H. G. King,

Schoolhouse,

Nov. 16th.

Whitcomb & O'Brien,

Chas. Black,

Mrs. Weese,

Nov. 16th.

A. E. Murphy,

H. S. Richardson,

F. L. Plummer,

Dan O'Connell,

E. Haug,

Nov. 17th.

W. S. Andrews,

F. A. Preston,

Geo. Beach,

John Lottridge,

Nov. l&th.

John McKinney,

J. King vs.

2230# $7.80

4800# 16.80

2000# 7.00

260O# 8.75

4740'# 16.59

5380# 18.85

2670# 9.35

1540'# 5.40

5340# 18.70

5400# 18.90

4360# 15.25

4460# 15.61

5510# 19.30

5050# 17.70

5110# 17.91

50-50# 17.70

2500# 8.75

2700# 9.45

2:970# 10.39

2230# 7.80

2570# 9.00

5350# 18.70

5200# 18.20

26(X)# 7.80

2530# 8.85

5O70# 17.74
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Nov. 20th.

Schoolhouse, 5050# $17.67

Pioneer Merc. Co., 5300# 18.55

DanO'Connell, 2230# 7.80

A. H. Ford, 4000# 14.00

Nov. 22nd.

H. F. Kimball, 4500# 15.75

Dave Marsh, 4660# 16.30

Mrs. Igou, 2720# 9.52

Tim Willis, 2870# 10.05

Nov. 23rd.

A. Amonson, 3100# 10.85

H. G. King 2000# 7.00

Mrs. Church, 2000# 7.00

Nov. 27th.

Geo. Ashton, 3030# 10.60

John R. Wheeler 1000# 3.50

Dave Marsh, 5200# 18.20

Russ White, 5200# 18.20

Ed. Selander, 2000# 7.00

R. R. Alexander, 2000# 7.00

Jas. DeAtley, 1420# 4.25

G. A. Murph}^ 2690# 8.05

Nov. 29th.

Mrs. Radford, 4000# 14.00

A. A. Smith, 2650# 9.25

Frank Annstrong, 1600# 5.60

Nov. 30th.

J. A. Frey, 1000# 3.50

T. J. Atkins, 4330# 15.15

R. S. Smith, 1000# 3.50

C. D. Slaughter, 3300# 8.25
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Jas. M. Ryan,

Dec. 2nd.

Salmon Lumber Co.,

E. K. Abbott,

John Kadletz,

Geo. Smith,

T. J. Ostrander,

Wm. Kadletz,

G. W. Noble,

Dec. 3rd.

Chas. Black,

Chas. Beers,

Chris Van Straat,

A. C. Cherry,

Barbara McNieholl,

Frank Pattison,

Fred Carl,

Sam Young,

Episcopal Church,

Wm. Anderson,

E. T. Andrews,

G. W. Kingsbury,

R. R. Abraham,

Frank Williams,

Frank Tingley,

Al. Smith,

J. M. Stewart,

Stewart & Sandel,

Dec. 7th.

Dick Nafus,

John Lottridge,

and Maria J. King vs.

3200# $11.20

1770# 4.43

4400# 15.40

2770# 9.70

3300# 11.55

1000# 3.50

2700# 9.45

1600# 5.60

4520# 16.80

2150# 7.52

2650# 8.57

2550# 8.90

2000# 7.00

1910# 5.75

2000# 7.00

2600# 9.10

3000# 10.50

4700# 16.45

2170# 7.60

4700# 16.45

2190# 7.65

2000# 7.00

2580# 9.05

2410# 9.45

1900# 6.65

3100# 10.85

4680# 11.70

3000# 10.50
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Dec. 8tli.

C. H. Davenport,

J. D. Black,

Palace Restaurant,

Deo. 9tli.

Ludwick Mogg,

Jas. Mafaffey,

H. G. King,

G. H. Perry,

W. H, Andrews,

Kadletz Bros.,

Mrs. Simers',

Mrs. Olds,

Anton Cliristiansen,

Dec. 10th.

Mrs. Doty,

Dec. nth.

Dr. Hamner,

Allen Bradshaw,

Len Cummings,

Ervy LaMunion,

Dr. Geo. Kinney,

Schoolhouse,

Dec. 13th.

Lumber Co.,

J. C. Manfull,

W. A. Warner,

E. K. Abbott,

Dec. 14th.

Wm. Shoup,

Schoolhouse,

Frank Rittenhouse,

and John G. Richards. 447

2000'# $7.00

2710# 9.50

4860# 17.00

4850# 17.00

3500# 12.25

2840# 7.10

3530# 8.35

2330# 8.35

2370# 8.30

i5oa# 3.75

2140# 7.50

2660# 9.31

2653# 9.30

2000# 7.00

3000# 10.50

2520# 8.80

2480# 8.70

5000# 17.50

5080# 17.80

3540# 8.85

1040# 3.10

2810# 8.45

1460# 5.10

5000# 17.50

4000# 14.00

1000# 3.50
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E. L. Hubbard, 503O# $17.60

"Dec. 15th. .

Geo. Hudlow, 2000# 7.00

Frank Armstrong, 2200# 7.70

W. B. Pyeatt, 2500# 8.75

Jas. DeAtley, 1500# 4.50

Dec. leth.

Al. Wertman, 1000# 3.50

Lemhi Merc. Co., 4000# 14.00

Dec. 17th.

Dave Sandiland, 1000# 3.50

Geo. Wilson, 3500# 12.25

Dec. 18th.

H. G. King, 2420# 8.50

Shenon Hotel, 2140# 7.50

Mrs. John Eeese, 5000# 17.50

Dec. 20th.

DanO'Oonnell, 2540# 8.90

Joe Hod, 2500# 8.75

Chas. Black, 4510# 15.28

Dec. 21st.

G. A. Murphy, 2250# 7.87

Goe Wicklund, 250O# 8.75

Geo. Noble, 2500# 8.75

Dec. 22nd.

C. D. Slaughter, 2500# 6.25

R. R. Alexander, 2500# 8.75

Russ White, 4520# 15.80

Dec 24th.

Tim Willis, 2770# 9.70

John Lottridge, 3500# 12.25

Mary S. Wood, 2750# 9.60
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Dave Marsh,

Dec. 27th.

Mrs. Igou,

G. W. Kingsbury,

Mrs. Al. Matthews,

R. R. Abraham,

A. H. Ford,

Dec. 28th.

William Anderson,

H. 0. King,

G. W. Snyder,

J. B. Mason,

Dec. 29th.

John Kadletz,

Shenon Hotel,

G. B. Crippen,

Harry DriscoU,

Rev. McPherson,

Chas. Snooks,

Dec. 30th.

Mrs. Ball,

Schoolhouse,

Frank Hall,

Dr. Kimball,

F. A. Preston,

J. P. Maxfield,

Frank Patterson,

Dec. 31st.

Pioneer Merc. Co.,

L. A. Spooner,

Wm. O'Connell,

Rev. G. H. Perry,

G. Richards. 449

5420# $18.97

2650# 9.25

2850# 9.95

3500# 12.25

2650# 9.25

2850# 9.95

550O# 19.25

3500# 8.75

4500# 15.75

5500# 19.25

3500# 12.25

5500# , 19.25

2000# 5.00

2110# 7.40

2890# 10.10

5520# 19.30

2000# 7.00

5550# 19.40

350O# 12.25

350O# 12.25

5550# 19.40

3500# 12.25

560O# 19.60

5330# 18.65

46{)0# 16.10

3570# 12.25

3500# 8.75
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From Jan. 1, 1910, to Jan. 7th, inclusive:
Jan. 3rd.

Russ White, 5170^ $18.10
W. C. Smith, 3525# 12 35
1st Nat. Bank, 5000# 17.50
P. J. Phelps, 3400^ 11 90

Jan. 4, 1910.

Schoolhouse, 3000# 10.50
Sterling Price, 2250# 7.85
A. Amonson, 4000# 14. 00
Rev. Yaggy, 2350# 8.20

Jan. 5, 1910.

Salmon Lumber Co., 1250# 3 12
Mrs. Brewer, 1000# 3.50
P.M. Pollard, 4500^ 4575
Harry White, 2250

#

7.85
H. a. King, 3600^ 9.00
H. P. Kimball, 3500# 12.25
P. D. Spellman, 2500# 8.75
Ed. Selander, 2340# 8 20

Jan. 7th, 1910.

A. H. Ford, 3000# 10.50
John Lottridge, yjf^o^ 4 37
J. D. Black, 2100# 7.35
Chas. Black, 2300# 8.05
Geo. Hudlow, 3400#
Walter Gray, ^010#

11.90

10.75
Dave Marsh, 1750^ 5-^5

8.40

16.80
P.C.Miller, 3500^ 8.75
Geo. Bryant, 2200# 7.70

Jas. Light, 2400#
Schoolhouse, 4850#
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Orders on the books of the Sahnon Lumber Co.,

Ltd., not filled as yet:

E. K. Abbott, 30,000#

Schoolhouse, 40,000#

Shenon Hotel, 4,000#

Mrs. Yearian, 4,000#

Dr. Wright, 4,000#

Palace Restaurant, 4,000#

Mrs. Van Skriver, 2,000#

Dr. Hanmer, 2,000

#

A. C. Cherry, 4,000#

John Macracken, 2,000#

Mrs. Wood, 2,000#

E. Haug, 2,000#

Lemhi Valley Merc. Co., 4,000#

Ed. Bruce, 2,000#

G. W. Noble, 4,000#

Mrs. Prestige, 2,000#

Frank Williams, 2,000#

Allen Bradshaw, 4,000#

City Jail, 4,000#

W. B. Pyeatt, 4,000#

Wm. Anderson, 4,000#

Mrs. Wm. Anderson, House, 4,000#

G. W. Kingsbury, 4,000#

Frank Rittenhouse, 1,000#

J. A. Frey, 1,000#

W. B. Horn, 4,000#

Mrs. E. T. Andrews, 2,000#

Thos. Dixon, 4,000#

C. H. Davonport, 4,000#
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G. W. Benjamin, Jr., 4,000#

E. F. LaMunion,
'

2,000#

( 4,000# designates a load which is a little more

than 4,000#. The loads hauled from the mine are

not exact weights as ordered.)

(The above does not include the orders from the

G. & P. R. R. Oo. Thur Thos. Dixon, as the coal is

not mined in large enough quantities at the present

time to supply both the city trade and the railroad

company.)

Coal purchased from the Idaho Coal & Land Co.

by the G. & P. R. R. Co. thur Thos. Dixon. For use

on their steam shovels and drag lines:

October 1 18,530#

14 6,220#

19 20,000#

30 6,000#

30 4,060#

November 2 6,040#

2 12,000#

3 10,000#

5 5,300#

5 7,550#

December 4 8,100#

6 4,100#

9 8,000#

11 10,000#
• 13 6,000#

13 4,800#

14 5,240#

15 10,000#

16 8,000#
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16 4,600#

17 4,000#

17 5,000#

17 3,12a#

20 5,000#

20 3,000#

20 4,800#

20 5,020#

20 5,000#

22 5,020#

23 5,150#

23 3,000#

27 5,080#

27 5,030#

31 5,000#

Total, 227,760#

This coinpany has a standing order for 150 tons

per month.

State of Idaho,

County of Lemhi.

C. D. Slaughter, being first duly sworn deposes and

says on oath that he is the Secretary and Treasurer

of the Salmon Lumber Company, Limited, that the

foregoing eight pages is a true and correct report of

business from the books of said company with ref-

erence to the sale and receipts of said company of

coal handled by them for the Idaho Coal and Land

Co., between the dates of October 1st, 1909, to Jan.

8th, 1910, both dates inclusive. Affiant certifies that
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this is a true and correct statement to the best of his

knowledge and belief.

, C. D. SLAUGHTER.
Subscribed and sworn to before me, this 8th day of

January, 1910.

[Seal] FRANK L. PLUMMER,
Notary Public, Lemhi County, Idaho.

Defendants' Exhibit "11"—On Cross-examination.

Nov. 4, 1908.

JJ—185
Mr. John G. Richards,

Salmon, Idaho.

Dear Dick:

—

I presume by this time you are enroute or at Sal-

mon but am taking the precaution of sending copy

of this to Higgins.

I return Mr. Miller's letter. It is very encour-

aging. He writes me under date of the 13th that

when we sink a plane we will have to put in a pump-

ing plant ; but I believe this was anticipated by you.

I believe I told you that Mr. King had advised me
in strictest confidence to the effect that Jas. J. Hill's

son was back of the Ry. proposition. If this is so

it should be a good thing for us. He a^so writes me
under date of the 27th that the Denver, Laramie and

Northwestern Ry. is a new company which proposes

to build a road from Denver, through St. Anthony

via Salmon to Seattle. This would make two roads

and if it proves correct between the two we should

be able to get a good outlet. Please bear in mind

that in all lines of business it is always well to be
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located at a point where two roads cross in order to

have the competition. I had the pleasure of receiv-

ing a very nice letter from Miss Constance, dated

Boise, Oct. 17th. The letter is amusing.

If you two mean business you should get together

and talk it over carefully and cut out the hot air.

I don't believe you could do any better Dick. I

would like your version of the three charming girls

and a widow who went as far as Denver with you.

Also full information regarding Miss Mary Weldon,
—

Si "peach." I should judge from what Miss Con-

stance writes. You are a great pair and I am satis-

fied it is useless for me to discuss questions of the

heart with either of you as between you you will

only make a fool of me in the end. I understand a

young Mining Engineer has got his ear close to the

ground in Miss Constance 's location. The next time

he comes to Salmon I would advise you to drop him

in the river. As you know the current is very fast

under the bridge and by the time he woke up he might

be 20 miles down the drink.

It is not every mining engineer that owns a quar-

ter interest in a very large coal property. You
might put him in Pollard's Opening for a few weeks

to cool him off.

Yours very sincerely,

AHL/R
HGK
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Defendants' Exhibit "12"'—On Cross-examination.

JJ—573 New York, Dec. 4, 1908.

Mr. H. G. King,

Prest. First Natl. Bank,

Salmon, Idaho.

Dear Mr. King :

—

As you are aware, we represent through our asso-

ciates the Meinrath Brok. Oo. a great many best re-

finers. Two of these gentlemen are in N. Y. this

week, and one of them who is very clos to me ils

interested in two different coal properties, one at

Colo. Springs, a very low grade of lignite, and one at

Sheridan, Wyo.

I asked about the question of issuing bonds on our

company and he said he felt we would make a serious

mistake if we did not issue first mortgag-e bonds on

the property to the extent of $200,000 minimum or

possibly $250,000, depending on the amount of ma-

chinery and equipment we will have to employ if a

railroad comes through.

This gentleman is a man whose judgment I highly

respect, is a man of large affairs, has three different

beet refineries and has had long experience in the

handling of his coal properties, and states we will

make a mistake unless we take action in advance.

He is also in the banking business in a large way

and states he does not believe it could be any reflec-

tion on your judgment as a banker should you make

this issue on a property which is at present neither

in your estimation nor in the estimation of outsiders,
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not worth this amount. You could make an explan-

ation to anyone buying these bonds that they are for

an amount to cover the actual cost of the property

which is the only amount you are offering for sale at

this time and that the balance is kept in the Treasury

for contingencies.

The gentleman I refer to is Mr. J. R. McKinnie

of the McKinnie-Davis Realty Co., Colo. Springs,

Colo. Mr. McKinnie was formerly Prest. of the Ex-

change Bank of Colo. Springs and is now the Vice-

Prest. He states he sold $100,000 of his bonds in the

Colo. Springs property, a very low grade of lignite

coal at par to some English people. It was more or

less of an accident as they happened to be in Colo.

Springs and he got acquainted with them in that

way.

Mr. McKinnie 's ideas regarding our selling $80,-

000 bonds to cover the cost of the property is that we

would have to sell it more or less like any piece of

real estate. That is, in a personal way. He states

in his position as a Banker, you would be able to

offer banking friends or connections of your banking

friends; that the bonds should be 6% bonds. In his

opinion if they were offered either in New York or

Chicago you would have to establish a personal

interest with these people to take them for sale in

the first place, and in the second place could offer

them at 871/2 oi' 90 and interest.

The point I want to bring particularly to your

attention is the fact as I wrote you some weeks ago,

that I believe we will make a mistake in not issuing

first mortgage bonds on our property to an amount
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that will take us over to at least 1000 tons daily

capacity should a railroad come to iSalmon as other-

wise we would have to retire all of the first issue of

$100,000 and then have another new issue which

would make it very difficult to explain, or else issue

second mortgage bonds which we would have a great

deal more trouble in selling.

You must realize when the Railroad comes

through we will have to make rapid strides to keep

pace with any demand which might come with it.

Mr. McKinnie is well acquainted in all Colo, and par-

ticularly in Denver. He states the Denver Larimee

and N. W. is no myth. That it is backed by men of

determination and means. He doesn't know

whether it is a connection of the Burlington but

states they are really building northwest from Den-

ver at the present time.

Since the little map which you sent me indicated

the line was going through Salmon and through the

Salmon River Territory and with a terminus at Seat-

tle, Mr. McKinnie and his partner has also confirmed

the belief that they are headed in this direction, and

believe as I do it is possible it is a Burlington connec-

tion.

You realize I appreciate your position as banker

and at the same time owner of a quarter interest in

the property, and I would not embarrass you, but it

is certainly better for you to go the trouble of mak-

ing explanation as to why the bonded indebtedness

is so great at present rather than embarrass all of

us in two or three years from now by being forced to
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retire a lot of these bonds in order to make a larger

bond issue at that time.

Please reply to me promptly,

Yours sincerely,

A. H. LAMBORN.
AHL/R.

Defendants' Exhibit **13"—On Cross-examination.

New York, Nov. 19, 1908.

JJ—375.

Mr. H. G. King,

Salmon, Idaho.

Dear Mr. King :

—

I beg to acknowledge your letter of the 11th inst.

with clippings relative to the trolley road as well as

the Denver, Laramee and N. W.
You are aware that the Burlington is now con-

trolled, jointly, by the Northern Pac. and the Gt.

Northern. The Burlington has one terminus at

Billings, Mont, and the other at Denver. I have no

doubt the D. L. & N. W. is really a continuation of

the Burlington in Colo. It seems a long cry however

from Denver to iSeattle. I think it will be a number
of years before we see this line through. The word

"eventually" sounds hopeful but not very secure.

I think you are in the best position to judge the

merit of your action in not advancing the price of

coal to $7. per ton in view of the better quality de-

livered, but as you are aware it was my idea that you

maintain the $7. price from the start, and this was

what we agreed upon when in Salmon,
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If you are advertising in the Salmon papers it

seems to me it would be liighl}^ proper for jou to

call the attention of the public to the fact that Boise

is paying $8.50 and give quotations also at Butte,

Pocatello, and points on the railroad lines, calling

special attention to the fact that with railroad facili-

ties the price is so much higher than j^ou are asking

that it will be necessary for j^ou to advance the price

to $7. per ton later, and in the same ad. call particu-

lar attention to the superiority of coal over wood,

and the fact that the new compan}^ is delivering

proper coal and is not trjdng to take advantage of

conditions.

Tell the people frankl}^ that our policy is a liberal

one and that we want their confidence and feel we

are entitled to it in view of the fact that we have not

taken any advantage, nor have we asked nearh^ as

much as the mine operators and railroads. This will

tend to make us secure should the railroad come in

and try to do any monkey business with us. I am
not looking for a lot of glory for our company but I

do believe we are entitled to it, and also feel in view

of the high cost of developing our property and the

high cost of hauling from the mine, that we are en-

titled to the $7. per ton and believe if you would

make the announcement that on and after Dec. 15th

you will be forced to charge $7 per ton and call atten-

tion to the fact that this is still $1.50 under the pres-

ent price at Railroad points, it would be a good idea.

In other words, it is my idea that the ad. should

Ijring out; First, that the coal is superior, that the

management is conservative, that we seek their con-
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fidence, that our price is at present much below

prices at points on the R. R., and lastly, that the

expense of mining and developing forces us to ad-

vance the price to $7 per ton on Dec. 15th.

Now in regard to the bonds: As I understand it

you are going to take up with Dick the question of

making the bond issue not less than $200,000 or even

$250,000, and issue at the present time $80,000 to

cover the cost of the property. Please make it clear

to Dick that by issuing $200,000 or $250,000 of your

bonds that it only tends to make our stock all the

more secure in the event of a very largely increased

tonnage in years to come, as we will then be able to

sell these Treasury bonds without the issuing of a

second mortgage and we can still leave our stock

capitalization on the same basis as at present, so

that the stock if we were on a large working basis

would be most highly profitable and the bonds would

earn the money for the stockholders, who would be

you, Dick and myself.

I have arranged to pay you the $17,500 due Jany.

1st and will thank you to advise me how you would

like this payment made. I want to go over our

papers again within the next ten days and will write

you further regarding the $10,000 notes which are to

be paid $2500. per annum commencing Jany. 1st,

1910, 1911, 1912, 1913.

I have not heard from Dick for the past ten days

but suppose he must be in Salmon by this time and
I am sending him herewith copy of this letter.

Are there any kicks whatever regarding the coal,

or is everyone entirely satisfied? I think Dick
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should spend a good deal' of his time immediately,

upon his return in getting the card index up, as well

as getting in line, houses that are not using coal.

You live in a small community, you and Dick are

both popular, and you can without your friends

knowing it, get them to advertise the coal.

In getting up the ad. in the newspaper I think you

should make it as effective as possible, conservative

but firm, nothing startling, but so that the people

will realize that we are business men and not hogs.

Now, in regard to selling the bonds in New York:

I think you are mistaken regarding the ease with

which they can be sold. These bond houses in New
York city do not like to take up an industrial bond

unless they get a wad of the common stock with it.

You as a banker, however, should be able to sell

these bonds in the west, and if you know of anyone

in Seattle, Portland, Denver, Butte or Salt Lake who
can handle the entire bond issue, take it up with

them. Of course, we don't want to sell one bond

unless w^e sell the whole 80. It would not be fair to

any one of us that his bond should be sold ahead of

the others. It would be fair if 20 bonds were sold

that the proceeds should be divided pro rata to our

holdings.

I suppose Miss Constance is home by this time.

Kindly give her, as well as Alice, my kind regards,

and also remember me to your wife and give my love

to the little children.

Believe me,
Very sincerely yours,

AHL/R A. H. LAMBORN.
JGR
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Defendants' Exhibit **14"—On Cross-examination.

New York, Oct. 7, 1908.

GG—740.

Mr. H. G. King,

Prest. First Natl. Bank,

Salmon, Idaho.

My dear Mr. King:

—

I acknowledge with pleasure your esteemed letter

of the 1st inst. Please note copy of letter I am writ-

ing Dick.

Will it be too much to ask you to ask Mr. Miller

to write me stating just exactly the character of this

coal, and whether it is ininning in a clean vein or

whether the sandstone still shows. Also what you

mean by "Hard coal."

Dick, as I understand it, is of the opinion that

when we get down on a plane of say lOOO or 2000 feet

that we will get good bituminous coal.

With kind regards to your family, believe me,

Sincerely your friend,

A. H. LAMBORN.
AHL/R.

[Examiner's Certificate to Defendants' Exhibits.]

United States of America, for the

District of Idaho,

Southern Division.

I, Daniel Hamer, do hereby certify that the at-

tached exhibits are Defendants' Exhibits 1, 2, 3, 5,

6, 7, 8, 10, 11, 12, 13 and 14, offered in evidence before

me as Special Examiner in the case of Arthur H.

Lambom and John G. Richards, Plaintiffs, vs. Harry
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G. King and Maria J. King, his wife, Defendants,

in the Circuit Court of the United States of America,

in and for the District of Idaho, (Southern Division.

In Testimony Whereof, I have hereunto set my
hand, at Pocatello, Idaho, this 10th day of February,

1910.

DANIEL HAMER,
Special Examiner.

Filed March 1, 1910. A. L. Richardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Opinion [Filed October 10, 1910].

October 10, 1910.

DIETRICH, District Judge:

The defendants move for an order fixing the

amount of the Supersedeas Bond herein. The de-

cree from which they contemplate taking an appeal

to the Circuit Court of Appeals requires the defend-

ant Harry G. King to pay to the plaintiffs various

sums aggregating $22,800.00, and also requires the

defendants to deliver up for cancellation a certain

contract of sale and certain promissory notes exe-

cuted by the plaintiffs in favor of the defendants.
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It is further adjudged that the plaintiffs recover

their costs, taxed at $403.35. The question arises

upon the application of Rule 13 of the Circuit Court

of Appeals of the Ninth Circuit, which substantially

corresponds to Rule 29 of the Supreme Court, and is

as follows:

"Supersedeas bonds in the Circuit and District

Courts must be taken, with good and sufficient se-

curity, that the plaintiff in error or appellant shall

prosecute his writ or appeal to effect, and answer

all damages and costs if he fail to make his plea

good. Such indemnity, where the judgment or de-

cree is for the recovery of money not otherwise

secured, must be for the whole amount of the judg-

ment or decree, including just damages for delay,

and costs and interest on the appeal ; but in all suits

where the property in controversy necessarily fol-

lows the suit, as in real actions and replevin, and in

suits on mortgages, or where the property is in the

custody of the marshal under admiralty process, or

where the proceeds thereof, or a bond for the value

thereof, is in the custody of the court, indemnity in

all such cases will be required only in an amount

sufficient to secure the sum recovered for the use and

detention of the property, and the costs of the suit

and just damages for delay, and costs and interest

on the appeal."

The record discloses the fact that at about the time

this suit was commenced, for the purpose of ac-

quiring security for the payment of any judgment

which they might recover, the plaintiffs caused cer-

tain property of the defendants to be attached, in-
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eluding the land out of the sale of which the contro-

versy herein involved arose, and also some other real

property and certain bank stock belonging to the

defendant Harry G. King. The lien of this attach-

ment is now in force. It is conceded by both sides

that the application of the rule is not clear, and I

have not been able to get very much assistance from

the decided cases. Perhaps some light may be found

in Louisville etc. Railway Co. vs. Pope (Eighth C. C.

A.), 74 Fed. 1, and Fuller vs. Aylestvorth (Sixth C.

O. A.), 75 Fed. 694. While the question is not at

all free from doubt, upon consideration I have con-

cluded to regard the decree as not being one "for the

recovery of money not otherwise secured," and the

amount of the bond will be fixed at $5,000.00, which,

in view of all of the circumstances and contingencies,

it is thought will not be unnecessarily onerous to the

defendants and at the same time will afford reasona-

ble protection to the plaintiffs against the injury and

peril attendant upon the delay in enforcing their

decree.

[Endorsed] : Filed Oct. 10, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RIOH-
ARBS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Respondents.

Assignment of Errors.

Come now the respondents and file the following

assignment of errors upon which they, and each of

them, will rely upon their appeal from the decree

made by this Honorable Court on the 29th day of

August, 1910, in the above-entitled cause

:

I.

That said decree is erroneous wherein it adjudged

the cancellation of the contract of sale and notes re-

ferred to and set forth in the bill of complaint

herein, and in restraining and enjoining the respond-

ents from setting up or claiming any rights under

said contract and notes; the said decree in this re-

spect being necessarily based upon the conclusion

that respondents induced and procured the execution

and delivery of said contract and notes by their

false and fraudulent conduct and representations,

when as a matter of fact such conclusion is not sus-

tained or supported by the evidence.

II.

That said decree is erroneous wherein it holds the
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respondent, Harry G. King, liable for, and wherein

it requires said respondent to pay to the complain-

ants the money heretofore paid by complainants on

account of the contract set forth in the bill of com-

plaint, to wit: $6,000.00 paid July 20, 1908, and

$15,000 paid on January 1, 1909, with interest

thereon from June 8, 1909, at the rate of seven per

cent per annum, making a total aggregate of $22,

800.00; said decree in this respect being necessarily

based upon the conclusion that said pajTnents were

induced and made by reason of the false and fraudu-

lent representations and conduct of the of the re-

spondents, when in fact such conclusion is not sus-

tained or supported by the evidence.

III.

That said decree is erroneous wherein it adjudges

that the respondents Harry G. King and Maria J.

King surrender and deliver up for cancellation the

said contract of sale and notes described in said de-

cree ; said decree in this respect being based upon the

conclusion that respondents induced and procured

the execution and delivery of said contracts and

notes by false and fraudulent representations and

conduct, when in fact such conclusion is not sus-

tained or supported by the evidence.

IV.

The bill of complaint and evidence shows that the

complainants Arthur H. Lamborn and John G.

Kichards were jointly interested and acted jointly

as parties to the contract of sale set forth in the bill

of complaint, and in all matters growing out of or

relating to said contract; the evidence further
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shows that complainant, John G. Richards, did not

come into equity with clean hands, but was guilty

of such conduct as to estop him from claiming or

obtaining any relief in equity; the decree entered

herein is therefore erroneous wherein it adjudges

relief to complainants, one of whom is not entitled

to recognition in a court of equity.

V.

That the decree is erroneous wherein it grants to

the complainants the adjudged relief of cancellation

and injunction, and w^herein it orders that respond-

ent King repay the money paid to him by complain-

ants
; there being no evidence adduced that complain-

ants, or either of them, suffered any damage or in-

jury by reason of the alleged false or fraudulent

conduct or representations on the part of the re-

spondents.

VI.

That said decree is erroneous in granting any re-

lief to the complainants, there being no evidence of

false or fraudulent conduct or representations on the

part of the respondents, or either of them.

VII.

That the decree is erroneous and against law^ in

granting the adjudged relief to complainants, it ap-

pearing from the evidence that before executing the

contract of sale and notes referred to in the bill of

complaint, complainants made a thorough inspection

of the property, and were induced to execute said

contract and notes by reason of their own observa-

tion and investigation and not by reason of any false

or fraudulent representations or conduct on the part

of respondents.
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VIII.

That the decree is erroneous in that it adjudges

relief to complainants and against respondents as

prayed for in the bill of complaint; the evidence as

a whole clearly showing that the decree should have

been in favor of respondents.

IX.

That the decree is erroneous in adjudging to com-

plainants the relief of cancellation and injunction,

and in adjudging that respondent Harry G. King

pay to complainants the money paid to him by com-

plainants; the decree in this respect being neces-

sarily based upon the conclusion of the court that

complainants suffered damage and injury by reason

of false and fraudulent representations made to

them by respondents as to the production of coal for

the year preceding the date of the contract, when in

fact such conclusion is not sustained or supported by

the evidence ; the evidence clearly showing that if the

alleged representations were in fact made, and if

the same were false, complainants suffered no dam-

age or injury by reason thereof, for the reason that

it clearly appears that the mine contained amj)le

coal to supply the quantity it is claimed respondents

stated it had produced, and it further appears from

the evidence that complainants during their manage-

ment of the mine had orders for all coal mined by

them, and in fact on several occasions failed to mine

coal sufficient to fill orders received.

In order that the foregoing assignments of error

may be and appear of record, respondents present

the same to the Court and pray that such disposition
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be made thereof as in accordance with law and the

Statutes of the United States in such cases made and

provided, and respondents pray a reversal of said

decree made and entered by said court.

CLARK & BUDGIE,

Solicitors for Respondents.

Residence & P. O. Address,

Pocatello, Idaho.

[Endorsed] : Filed with the petition for appeal

Oct. 15, 1910. A. L. Richardson, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Respondents.

Petition [for Appeal, etc.].

To the Honorable FRANK S. DIETRICH, District

Judge, and One of the Judges of the Above-

named Court, presiding therein:

The above-named respondents, Harry G. King and

Maria J. King, his wife, conceiving themselves ag-

grieved by the order and decree made and entered

by the above-entitled cause under date of August 29,

1910, wherein and whereby, among other things, it

was and is ordered, adjudged and decreed that a cer-

tain contract of sale and certain notes referred to



472 Harry G. King and Maria J. King vs.

and set forth in the Bill of Complaint in said cause,

be cancelled, rescinded and declared utterly void and

of no effect, and also adjudging and decreeing that

the said respondent, Harry G. King, pay to the com-

plainants the smn of Twenty-two Thousand Eight

Hundred ($22,800.00) Dollars; and also that said

respondents surrender and deliver up for cancella-

tion the said contract of sale and said notes above

referred to, and enjoining and restraining said re-

spondents from setting up or claiming any rights

under said contract and notes, and also adjudging

that complainants have and recover their costs

herein, amounting to the sum of $403.35, do hereby

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit, from said order and decree,

for the reasons set forth in the Assignment of Errors

which is filed herewith ; and they pray that this, their

petition for said appeal, may be allowed, and that a

transcript of the record, proceedings and papers

upon which said decree was made, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Circuit.

Dated this 15th day of October, 1910.

CLARK & BUDGE,
Solicitors for Respondents.

[Endorsed] : Filed October 15, 1910. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Respondents.

Order Allowing Appeal.

Upon motion of Messrs. Clark & Budge, solicitors

and counsel for respondents, it is ordered that an ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit, from the final decree hereto-

fore filed and entered herein, be and the same hereby

is allowed, and that a certified transcript of the rec-

ord, testimony, exhibits, stipulations and all proceed-

ings herein be forthwith transmitted to said United

States Circuit Court of Appeals.

It is further ordered that the bond on appeal be

fixed in the sum of Five Thousand ($5,000.00) Dol-

lars, the same to act as a supersedeas bond, and as a

bond for damages, costs and interest on appeal.

Dated this 15th day of October, 1910.

FRANK S. DIETRICH,
District Judge, and one of the Judges of said United

States Circuit Court, presiding therein.

[Endorsed]: Filed Oct. 15, 1910. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDiS,

Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Respondents.

Undertaking on Appeal.

Know All Men by These Presents : That we, Harry

G. King and Maria J. King, his wife, as principals

and Peter McKinney and Norman I. Andrews, as

sureties, of the County of Lemhi, State of Idaho, are

held and firmly bound unto Arthur H. Lamborn and

John G. Richards in the sum' of Five Thousand

($5,000.00) Dollars, lawful money of the United

States, to be paid to them and their respective execu-

tors and administrators, for the payment of which,

well and truly to be made, we bind ourselves, and

each of us, and our and each of our heirs, executors

and administrators jointly and severally firmly by

these presents.

'Sealed Avith our hands and dated this 25th day of

October, 1910.

Whereas lately in the Circuit Court of the United

States for the District of Idaho, Southern Division,

in a suit pending in said court between Arthur H.

Lamborn and John G. Richards, complainants, and

Harry G. King and Maria J. King, respondents, a
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decree was rendered' against said respondents ; and,

Whereas, said respondents have obtained from

said Court an order allowing an appeal to reverse

the decree in the aforesaid suit, and a citation

directed to said Arthur H. Lamborn and John G.

Richards, complainants, citing and admonishing

them to be and appear in the United States Circuit

Court of Appeals, Ninth Circuit, to be holden at San

Francisco in the State of California ; and

Whereas, respondents desire to give a supersedeas

bond, as well as one for indemnity for just damages

for delay, and costs and interest on appeal

;

Now, therefore, the conditions of this obligation

are such that if the above-named respondents shall

prosecute their appeal to effect and answer all dam-

ages and costs, if they fail to make their appeal good,

then this obligation shall be void; otherwise, the

same shall be and remain in full force and effect.

HARRY G. KING,
MARIA J. KING,

Principals.

PETER McKINNEY,
NORMAN I. ANDREWS,

Sureties.

'State of Idaho,

County of Lemhi,—ss.

Peter McKinney and Norman I. Andrews, whose

names are subscribed to the foregoing undertaking

as sureties, being severally duly sworn each for him-

self deposes and says ; that he is a resident and free-

holder within the State of Id'aho, and within the

Southern Division of the District of Idaho; that he
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is worth the amount specified in said undertaking as

the penalt}^ thereof over and above all his just debts

and liabilities exclusive of property exempt from

execution

;

Said Peter McKinney deposes that he owns and

possesses the following described property situated

in Lemhi County, Idaho, which is worth $5,000.00,

to wit:

Real Estate—three hundred and twenty acres.

Said Norman I. Andrews deposes that he owns and

possesses the following described property situated

in Lemhi County, Idaho, which is worth $5,000.00,

to wit

:

Five hundred and twenty acres, real estate.

NORMAN L ANDREWS.
PETER McKINNEY.

Subscribed and sworn to before me this 25th day

of October, 1910.

[Seal] ENOCH W. WHITCOMB,
Notary Public.

My commission will expire November 26, 1912.

This bond approved as to form, amount and suffi-

ciency of sureties.

Dated this 28th day of October, 1910.

FRANK S. DIETRICH,
District Judge, and one of the Judges of said United

States Circuit Court presiding therein.

[Endorsed] : Filed Oct. 28, 1910. A. L. Richard-

son, Clerk.
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In^he Circuit Court of the United States for the Dis-

trict of Idaho, Southern Division.

:THUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

/HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Stipulation [Excluding Defendants' Exhibits 9 and

15 from Record].

It is hereby stipulated and agreed by and between

the respective parties in the above cause, through

their attorneys of record, that it shall be unnecessary

for the Clerk to transmit to the Circuit Court of Ap-

peals, Defendants ' Exhibits 9 and 15, the same being

samples of coal taken from the King Coal Mine near

Salmon, Idaho, and that said exhibits may be ex-

cluded from the record.

RICHARDS & HAGA,
Attorneys for Plaintiffs.

CLARK & BUDGE,
Attorneys for Defendants.

[Endorsed] : Filed Nov. 3, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States in and for

the District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-
ARDS,

Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, Hi
Wife,

Defendants.

Stipulation [Excluding Certain Papers from

Record].

It is hereby stipulated by and between the respec-

tive parties in the above-entitled cause, through their

attorneys of record, that it shall be unnecessary for

the Clerk to transmit to the Circuit Court of Appeals,

the Affidavit on Attachment, the Attachment Writ

and the Return thereto, the Undertaking on Attach-

ment, and the Notice of Levy on Real Estate on At-

tachment, and that said papers may be excluded from

the record.

Dated this 3d day of November, 1910.

RICHARDS & HAGA,
Attorneys for Plaintiffs.

CLARK & BUDGE,
Attorneys for Defendants.

[Endorsed] : Filed Nov. 4, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States in and for

the District of Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-

ARDS,
Plaintiffs,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Defendants.

Praecipe for Transmission of the Record.

To the Honorable A. L. Richardson, Clerk of the

Above-entitled Court:

You are respectfully requested to certify and

transmit to the Circuit Court of Appeals for the

Ninth Circuit, the following papers and documents,

as the record in said cause, in response to the order

allowing the appeal, on file herein

:

1. Bill of Complaint.

2. Joint and Several Demurrers of the Defendants

and each of them.

3. Joint and Several Answers of the Defendants

and each of them.

4. Replication.

5. Stipulation as to the taking of testimony.

6. All evidence taken in said cause including all

Exhibits.

7. The Opinion of the Court.

8. The Decree.

9. The Petition for Allowance of Appeal.

10. Assignment of Errors.
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11. Order allowing Appeal and fixing Bond.

12. Citation on Appeal.,

13. Undertaking on Appeal.

14. Stipulation for the exclusion of certain exhibits.

15. Stipulation for the exclusion of certain papers,

relating to attachment.

Dated this 1st day of November, 1910.

CLARK & BUDGE,
Attorneys for Defendants and Appellants.

[Endorsed] : Filed Nov. 3, 1910. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, District of

Idaho, Southern Division.

ARTHUR H. LAMBORN and JOHN G. RICH-

ARDS,
Complainants,

vs.

HARRY G. KING and MARIA J. KING, His

Wife,

Respondents.

Citation [Original].

The President of the United States, to Arthur H.

Lamborn and John G. Richards, and Richards

& Haga, Their Attorneys, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the city of

San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to

an appeal filed in the Clerk's office of the Circuit

Court of the United States for the District of Idaho,
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Southern Division, wherein Arthur H. Lambom and

John G. Richards are complainants and Harry G.

King and Maria J. King are respondents, to show

cause, if any there be why the judgment in the said

appeal mentioned should not be corrected, and speedy

justice should not be done in that behalf.

Witness the Honorable FRANK S. DIETRICH,
Judge of the United States Circuit Court in and for

the District of Idaho, Southern Division, this 28th

day of October, 1910.

FRANK S. DIETRICH,
District Judge, and one of the Judges of said United

States Circuit Court, presiding therein.

[Seal] Attest: A.L.RICHARDSON,
Clerk.

Service of the within citation and receipt of a copy

thereof admitted this 28th day of October, 1910.

RICHARDS & HAGA,
Solicitors for Appellees, and Complainants in Lower

Court.

[Endorsed] : No. 131. In the Circuit Court of

the United States, District of Idaho, Southern Divi-

sion. Arthur H. Lamborn et al., Complainants, vs.

Harry G. King et al.. Respondents. Citation. Filed

on Return Oct. 28, 1910. A. L. Richardson, Clerk.

Return to Record.

And thereupon it is ordered by the Court that a

transcript of the record and proceedings in the cause

aforesaid, together with all things thereunto relating,

be transmitted to the said United States Circuit
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Court of Appeals for the Ninth Circuit, and the same

is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

[Certificate of Clerk U. S. Circuit Court to Record.]

I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered

from 1 to 428, inclusive, to be full, true and correct

copies of the pleadings and proceedings in the above-

entitled cause, and that the same together constitute

the transcript of the record herein upon appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit.

I further certify that the cost of the record herein

amounts to the sum of $60.00, and that the same has

been paid by the appellant.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 5th day of November,

1910.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed]: No. 1913. United States Circuit

Court of Appeals for the Ninth Circuit. Harry G.

King and Maria J. King, His Wife, Appellants, vs.

Arthur H. Lamborn and John G. Richards, Ap-

pellees. Transcript of Record. Upon Appeal from

the United States Circuit Court for the District of

Idaho, Southern Division.

Filed November 12, 1910.

F. D. MONCKTON,
Clerk.
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IN THE

CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

Harry G. King, and Maria J. King,

Appellants,

vs.

Arthur H. Lamborn and John G.

Richards,

Appellees.

STATEMENT OF THE CASE.

The plaintiff, Arthur H. Lamborn, is a resident of

the State of New Jersey. The plaintiff, John G. Rich-

ards, claims to be a resident of the State of Texas.

The defendants are residents of Salmon City, Lemhi

County, Idaho.

It appears from the evidence that the defendant,

Harry G. King, on or about the first day of September,

1907, purchased from one Pollard a tract of land com-

prising 480 acres adjoining the townsite of Salmon City,

Lemhi County, Idaho. (Transcript, Vol. 2, Pages 372

and 398.) King paid Pollard $30,000.00 for this coal

mine and the 480 acre tract, and thereafter continued to

work the mine. (Transcript, Vol. 2, Page 374.) Short-



ly after King purchased the pro])erty the plaintiff Bicii-

ards, with whom King had become acquainted during

the spring of 1906, and who had for some months been

living at and about Salmon City, visited the property

with Mr, King and made an examination of it. (Trans-

cript, Vol. 1, Pages 112 to 114.) Richards was a mining

promoter. (Transcript, Vol. 1, Page 152.) He became

very enthusiastic as a result of his investigation and

ascertaining that King would sell the property, they

talked the matter over with the result that it was under-

stood between them that Richards, who was tlien about

to leave for the east, should, if possible, effect a sale.

About the first of March, 1908, while Richards was in

Colorado, and after there had been considerable corre-

spondence with Mr. King, Richards sent King, for his

signature, a document which is designated as an agree-

ment (Plaintiff's Exhibit 9, i)age 422, Transcript, Vol.

2), whereby King agreed, among other things, to sell

the property to Richards for the sum of $80,000.00, one-

half to be paid on or before January 1, 1909, and the

balance on or before January 1, 1910. The real purpose

of this agreement, however, was to place the property

subject to Richards' disjiosition and not as its terms

imply, to give him the right to make the purchase him-

self, for he had no thought of })urchasing, and it was

understood that Richards was to receive as commission,

al! al)ove $50,000.00 that he might obtain on a sale; in

other words, King agreed to i)ay Richards $1^0,000.00

of the $80,000.00 purchase price. (Transcript, Vol. 1,

|)ages 107 to 170.) Richards then proceeded east, visit-

ing Kansas, Ohio, Texas and Washington, I). C, and
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fiually readied New York during the first part of June,

1908, where he called upon the plaintiff Lamborn, and

submitted to him the coal proposition. Lamborn and

Rdchards about a year before had spent some time to-

gether in Old Mexico, and Richards states that he called

upon Lamborn upon this occasion in order to secure his

assistance in reaching' some person or persons in New
York City who might be interested in considering the

purchase of tlie coal mine. Without going too much into

detail, it is sufficient to say that Lamborn himself upon

the representations which Richards made to him con-

cerning this property, decided that he would look into

it for himself. (Transcript, Vol. 1, pages 172 to 180.)

Richards induced Lamborn to consent to come west and

visit the mine and property. (Transcript, Vol. 1, page

131.) Richards then returned to Salmon City for the

purpose of examining the property (Transcript, Vol. 1,

l)age 129, also page 197, Vol. 1), visited the mine from

time to time, inspected and examined it, made inquiries

of the Superintendent, one F. C. Miller, and otherwise

interested himself in securing all the information he

could, preparatory to the purchase which he expected

to make upon Lamborn 's arrival. (Transcript, Vol. 1,

pages 164 to 165.) Lamborn reached Salmon City about

the 26th of June, where he m'et Mr. King and discussed

with him and Richards the proposition of a purchase by

Richards and Lamborn of a three-fourths interest. At

this time there was considerable talk among them con-

cerning the incorporation of a company in which Mr.

King was to have a one-fourth interest, and the issuing

of bonds for the sum of $8(),(/()().00, a portion of which
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bond issue Mr. King should accept as a part of the pur-

chase price. It was also agreed between King and Rich-

ards that Richards' commission should be paid in bonds

to the amount of $22,500.00, the amount of commission

due for a sale of the interest purchased by Lamborn and

himself. (Transcript, Vol. 2, pages 309 to 314.) It is

also apparent from the evidence that all the parties in-

dulged in considerable conjecture in making estimates

of what the mine would in the future produce in the

event that a railroad should be built into Salmon, and

also as to what might be realized as profits upon the in-

vestment. Mr. Lamborn is a New York sugar broker.

During the four days of Mr. Lamborn 's sojourn at

Salmon, he visited the property on three or four occa-

sions. Went into the mine and made such examination

as he desired; he also made such inquiries of the Super-

intendent as he desired; took samples of coal from the

mine and watched them burn to test their fuel qualities,

and otherwise interested himself to acquire all informa-

tion which he deemed necessary. (Transcript, Vol. 2,

pages 315 to 317.) After fully satisfying himself as to

the value of the property, and the prospects for its

future development, he with the other parties entered

into the agreement designated as Plaintiffs' Exhibit H.

Prior to the bringing of this suit there had been paid

to Mr. King in accordance with the tenns of this agree-

ment some $21,000.00, and Mi-. King had received notes

for tlie balance. After tiiis agreement was signed Mr.

Pichards assumed charge of the ])roperty and operated

the same with Mr. Miller as Superintendent, up to the

following Marcli. The woi-k at the inine during this
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thne, however, consisted in forcing a new tunnel, which

had been started by Mr. King after he took possession,

for the purpose of placing the property in a better con-

dition to be worked, and not for the purpose of increasing

the production. They, of course, took out such coal as

appeared in the face of the tunnel, and sold this coal to

the people of Salmon City. (Transcript, Vol. 1, pages

199 to 203.)

During the month of January, 1909, he states that his

suspicions became aroused, and that after satisfying

himself tliat he had been deceived by King he lost inter-

est in the work and allowed matters to drift along until

about the middle of March, when he determined to re-

scind the contract, and to bring King to account.

This action was brought to cancel the agreement and

the notes which the plaintiff executed, and to recover

from King the money paid by the plaintiffs on account

of the purchase of the thrae-fourths interest.

It is alleged in the bill of complaint that the defendant

King for the purpose of inducing the plaintiff's to enter

into said contract, and to make the payments which were

made, and for the purpose of cheating and defrauding

the plaintiffs, falsely and frauduleiTlly represented that

the proi)erty,

"Was of great conmiercial value by reason of the coai

deposits therein contained as shown by the development
of such property by the said defendant, and discovered

and disclosed by the workings thereon, and that the in-

vestment to be made by your orators therein pursuant
to the terms of said contract, would result in great profit

to your orators; that the said defendant stated and rep-
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resented that the entire breast of what was known and

designated as the 'old room' in the workings and exca-

vations on said property, was clean coal and did not

require any sorting, and was the same strata as the

upper strata then exposed at the breast of the new entry,

when in truth and in fact at the time of making the above

mentioned statements and representations, the said de-

fendant, Harry G. King, knew the same, and each of

them to be false and untrue."

It is further alleged:

"That for the purpose of confirming the above state-

ments and inducing your orators and each of them to

enter into said contract, and make said payments, and

deliver the said notes to the defendants, the defendant

Harry G. King fraudulently and falsely stated and rep-

resented to your orators, and each of them, that during

the eleven months preceding the making of such con-

tract, 'P]xhibit A,' that said defendant, Harry G. King,

in developing such ])roperty, and extracting coal there-

from, had mined 2300 tons of coal from such property,

and had sold that amount of coal to consumers residing

in and around the said town of Salmon City, and that

had he, the said Harry G. King, not been prevented

from soliciting orders personally by reason of his bank-

ing and other business, he could have mined therefrom

and sold in said community 3000 tons of coal in said

time, and with the assistance of defendant John G. Rich-

ards during the coming year, if such agreement was

entered into, such tonnage and sales could be largely in-

creased, and that the profits from such ])roperty would

not be less than $9000.00 for the first year; and that in

addition to the above mentioned tonnage so mined and

sold from such j)remises during the time al)ove stated,

said defendant Harry G. King falsely and fraudulently

stat. d that he 'lad mined and sold from such i)remises



-9-

during the time above mentioned, 300 tons of coal to

the Copper Queen mine, when in truth and in fact the

said Harry G. King at the time of making such state-

ments and representations knew the same to be false and

untrue, and knew that the said defendant had not during

the said time mined or excavated from the said premises

or sold to consumers to exceed 700 tons of coal, and that

the defendant during such time had not mined from

said premises for or sold to said Copper Queen mine to

exceed 25 tons of coal, and your orators were greatly

deceived and injured by such false and untrue state-

ments; and the said premises and property are practical-

ly of no value whatsoever."

In their answer defendants deny that such representa-

tions were made, or that by reason thereof plaintiffs

were induced to enter into said contract or to execute

said notes, or to make payment of said money, and al-

lege the facts to be that all of said acts were done and

performed by the complainants after full examination

and inspection of said property, and after the complain-

ants had thus become fully advised in the premises.

The Judge of the trial court decided that the representa-

tion as to the aiuount of the tonnage had been proven

to be false, and that therefore the contract should be

rescinded, although his finding is that no damage was

suffered thereby, and that plaintiff Richards did not

come into equity with clean liands. This appeal is pre-

sented to obtain a reversal of this judgment.

ASSIGNMENT OF ERKOKS.

T.

That said decree is erroneous wherein it adjudged
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tlie cancellation of the contract of sale and notes referred

to and set forth in the bill of complaint herein, and in

restraining and enjoining the respondents from setting

up or claiming any rights under said contract and notes

;

the said decree in this respect being necessarily based

upon the conclusion that respondents induced and pro-

cured the execution and delivery of said contract and

notes by their false and fraudulent conduct and repre-

sentations, when as a matter of fact such conclusion is

not sustained or supported by the evidence.

II.

That said decree is erroneous wherein it holds the

respondent, Harry G. King, liable for, and wherein it

recjuires said resi>ondent to pay to the complainants the

money heretofore paid by complainants on account of

the contract set forth in the bill of complaint, to-wit:

$6,000.00 paid July 20, 1908, and $15,000 paid on Janu-

ary 1, 1909, with interest thereon from June 8, 1909, at

the rate of seven per cent per annum, making a total

aggregate of $22,800,00; said decree in this respect be-

ing necessarily based upon the conclusion that said pay-

ments were induced and made by reason of the false

and fraudulent representations and conduct of the re-

spondents, when in fact such conclusion is not sustained

or supi)orted by the evidence.

III.

That said decree is erroneous wherein it adjudges that

the resfjondents, Hany (J. King and Maria J. King, sur-

render and deliver u|) for cancellation the said contract

of sale an<l notes described in said deci-ee; said decree in
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this respect being based upon the conclusion that re-

spondents induced and procured the execution and de-

livery of said contracts and notes by false and fraudu-

lent representations and conduct, when in fact such con-

clusion is not sustained or supported by the evidence.

IV.

The bill of complaint and evidence shows that the

complainants, Ajrthur H. Lamborn and John G. Rich-

ards, were jointly interested and acted jointly as parties

to the contract of sale set forth in the bill of complaint,

and in all matters growing out of or relating to said

contract; the evidence further shows that complainant,

John G. Richards, did not come into equity with clean

hands, but was guilty of such conduct as to estop him

from claiming or obtaining any relief in equity ; the de-

cree entered herein is therefore erroneous wherin it ad-

judges relief to complainants, one of whom is not entitled

to recognition in a court of equity.

V.

That the decree is erroneous wherein it grants to the

complainants the adjudged relief of cancellation and in-

junction, and wherein it orders that respondent King

repay the money paid to him by comi)lainants ; there

baing no evidence adduced that complainants, or either

of them, suffered any damage or injury by reason of the

alleged false or fraudulent conduct or representations on

the part of the respondents.

VI.

That said decree is erroneous in granting any i-elief
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to the complainants, there being no evidence of false or

fraudulent conduct or representations on the part of

the respondents, or either of them.

VII.

That the decree is erroneous and against law in grant-

ing the adjudged relief to complainants, it appearing

from the evidence that before executing the contract of

sale and notes referred to in the bill of complaint, com-

plainants made a thorough inspection of the property,

and were induced to execute said contract and notes by

reason of their own observation and investigation and

not by reason of the false o.r fraudulent representations

or conduct on the part of respondents.

VIII.

That the decree is erroneous in that it adjudges relief

to complainants and against respondents as prayed for

in the bill of complaint; the evidence as a whole clearly

showing that the decree should have been in favor of

respondents.

IX.

That the decree is erroneous in adjudging to complain-

ants the relief of cancellation and injunction, and in

adjudging that resi)ondent Harry (t. King pay to com-

plainants the money j^aid to him by complainants; the

decree in this respect being necessarily based upon the

conclusion of the court that com])lainants suffered dam-

age and injury by reason of false and fraudulent repre-

sentations made to them by respondents as to the pro-

duction of coal I'oi" the year preceding the date of the

contiact. when in fact such conclusion is not sustained
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or supported by the evidence ; the evidence clearly show-

ing that if the alleged representations were in fact made,

and if the same were false, complainants suffered no

damage or injur}' by reason thereof, for the reason that

it clearly appears that the mine contained ample coal to

supply the quantity it is claimed respondents stated it

had produced, and it further appears from the evidence

that complainants during their management of the mine

had orders for all coal mined by them, and in fact on

several occasions failed to mine coal sufficient to fill or-

ders received.

ARGUMENT.

We desire first to discuss Assignment No. 4, for the

purpose of explaining in the outset the relations exist-

ing between the plaintiff, John G. Eichards, and the

plaintiff", Arthur H. Lamborn, and the defendant Harry

G. King, for the purpose of demonstrating that the

plaintiff, John G. Richards, is not entitled to any relief

in a court of equity. That his conduct in this matter has

been such as to convict him of double dealing and de-

ception, and we believe that we are justified in saying

that Arthur H. Lamborn could not have been in igno-

rance of that deception. This is not a case where an

ignorant or confiding person has been imposed upon by

false or fraudulent representations, but it seems to us

that the plaintiffs themselves were guilty of such decep-

tion and double dealing as to estoj) them from asking

relief at the hands of a court of equity.

The ])laintiff', John (i. Richards, is a mining ))romotei'.
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He met the respondent King at Salmon City, Idaho, in

the spring of 1906 (Tr., Vol. 1, p. 109), and made King's

bank at that place his principal loafing place. (Tr., Vol.

1, }). 110.) In August, 1907, Richards went up and

looked over this property in controversy (Tr., Vol. 1, p.

112), and considered it to be an excellent proposition.

(Tr., Vol. 1, p. 115.) After doing so, Richards con-

ceived the idea that he could sell the property for Mr.

King, and with that object in view prepared the agree-

ment introduced in evidence and marked "Exhibit G,

"

and found at page 422 of Volume 2 of the transcript.

Tliis agreement Richards prepared himself and sent it

to King from Winfield, Kansas. (Tr., Vol. 1, p. 168.)

Under the terms of this agreement the purchase price

was to be $80,000.00 and Richards was to have $30,000.00

commission for making the sale. (Tr., Vol. 1, p. 169.)

After he |)rocured this agreement from Mr. King where-

by he was to act as Mr. King's agent in the selling of

the property, he went east to attempt to promote the

sale, and after visiting Washington, I). (*., wound up in

Xyw York City, where he met the plaintilf Lamborn,

whom he had known and had dealings with in Mexico.

(Tr., Vol. 1, pi>. 172 and 173.) The agreement desig-

nated as plaintiff's "Exhibit G," heretofore referred to,

is dated Marcii 1, 1908, as early as December 26, 1907,

liicliards had written to Mr. King from Golden, Colo-

rado, as shown by defendant's Exhibit No. 1 on cross-

examination (Vol. 2, Tr., )). 4.').')), in which letter he uses

the tollovviiig language:

"The plan 1 jjrefer to vvoik on is Hist to sell a <me-lialf

intci'cst, and vlicii in about a vear to sell to the same
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people the other one-half, aud to do it at a nice figure.

The object is to first get them interested and to do it

as gently as possible. After that we can go after the

big money."

Again in the same letter he uses this language:

"1 would prefer to meet you some place and talk this

over if the plan is suitable. If the general plan sounds

good let me know at once as I can go on making my
medicine. '

'

Again on January 10, 1908, in defendant's exhibit 2,

found at page 435 of Vol. 2 of the transcript, in writing

to Mr. King, Richards uses the following language

:

''But I prefer to handle it in the east as it would

give us the better chance to make the big money when
the second shouting comes. I shall leave here about the

20th for the south, going by way of Arizona to Texas to

the ranch. In the meantime I shall have the wires work-

ing to perfect the plans by which we are to secure the

dough. '

'

Again on the 23rd of January, 1908, he writes to Mr.

King, as shown by Exhibit 3, found at pages 436 and

437 of the transcript, Vol. 2, as follows:

"Now I am working on the plan of getting at least

$20,000.00 the first year. Am offering one-half interest

and am supposed to be taking care of the other half with

you. Of course I must be supposed to be putting in

some money myself."

Again in the same letter he uses the following lan-

guage :

"If we can make good on the first half we can sell

the other half for all the whole thing is really worth. It

is at the second S])asm that I ex])ect to see the big

shouting."
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Again on the 12th day of March, 1908, apparently at

the time tlie agreement marked "Plaintiff's Exhibit G"
was made, Eichards writes King as shown by Exhibit

No. 5, found at pages 437 and 438 of Transcript, Vol. 2,

as follows:

"Will send you agreements to sign, and send me one.

Of course I am selling only a half, but I desire to repre-

sent that I am investing some, too, so tliat a contract

for the whole is necessary."

And again after Richards had arrived at New York

City, and at a time when he was apparently in confer-

ence with Lamborn, he writes as shown by Defendant's

Exhibit No. 6, found at page 438 of the transcript. Vol.

2, as follows:

"Am in here and talking to the right people and have

them interested. Now if I can carry them through we
will not only do business now, but can keep on doing

business with the other properties that may lie adjacent.

1 am trying on basis $4(),0()().00 for half interest, repre-

senting that I am buying one-fourth, which we can fix

u}) all right between us."

And again at i)age 430 of Transcript, Vol. 2, we find a

telegram dated on June 19, 1908, which is addressed to

Mr. King at Salmon City, and signed by J. (J. Richards.

This telegram was dictated by Mr. Lamborn, who imme-

diately turned around and gave it to a messenger boy

and sent it to the telegra])h office. Richards followed

the boy out and sent to Mr. King the telegram shown

as Defendant's Exhibit "A," found at page 440 of Vol.

2 of the ti"anscrii)t, wherein he instructed Mr. King how

this telegram that he had sent should be answered. (Tr.,

V()\. 1, J).
1S7.) Slioi-tl\' after sending the telegram Mr.
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Ricliards returned to Salmon City, Idaho, to confer fur-

ther with Mr. King (Vol. 1, Tr., p. 129), and represented

to Mr. King that he was negotiating with Mr. Lamborn

for a half interest, and that he had represented to Mr.

Lamborn that lie was taking a fourth interest, and he

wanted King to be very careful not to give away that

part of it, but that that could be fixed up all right be-

tween themselves. He also stated to Mr. King that at

the time he had sent the telegram instructing him how

to answer the other telegram that Mr. Lamborn had

dictated, the long telegram, and that Lamborn had sent

it 'by messenger out of the office and tliat he had no op-

portunity for some time afterwards to get to the tele-

graph office and offset that telegram (Vol. 2 of Tr.,

p. 377).

Thereafter Lamborn came on to Salmon City and it

was then that the agreement, Plaintiff's Exhibit "H,"
(Vol. 2 of Tr., p. 422), was entered into for the sale of

this property, and it is this agreement which the plain-

tiffs herein are attempting to rescind in this action.

It will be noted that $7500.00 in cash was paid at the

time, .and it seems that $1000.00 of this was paid by

Richards. Under this arrangement with Mr. King

$22,500.00 was to become payable on the first day of

January, 1909, and Arthur H. Lamborn was to exe-

cute and deliver four promissory notes aggregating

$10,000.00, which should make up the purchase price of

the three-fourths interest in the property. Then the

l)roperty was to be bonded for the sum of $80,000.00,

$40,000.00 of the bonds to be issued to Harry G. King,

$7500.00 to John G. Richards, and $32,500.00 to Arthur
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H. Laniborn. And in order to make up Richards' com-

mission of $30,000.00 he was to receive from King

$!22,500.00 of the $40,000.00 issued to Mr. King. Now

Richards states that he had arranged with Lamborn to

divide with him the $30,000.00 cominission which he was

to receive. (Vol. 2, Tr., p. 226.) This was definitely

agreed upon according to the statement of Richards at

the time Richards and Lamborn were on their way from

Salmon City to R.ed Rock on their return after the con-

tract was entered into. This seems a little strange in

view of the language of plaintiff's Exhibit "J," found

at page 427 of the transcript. Vol. 2, in which Richards

in writing to Lamborn states

:

"I secured an agreement from King in regard to the

bonds that will work to our mutual benefit quite ma-

terially if I succeed with it, and I don't see how it will

fail. Now I can go more into detail after I discuss the

matter with Cowan, but I expect to draw $22,500.00

bonds our way. From what O'Brien says we can force

King to i)ut up a bond to pay the interest on the bonds,

$80,000.00."

This last letter, plaintiff's Exhibit "J," was written

on March 5, 1909, and Richards and Lamborn both state

that they had decided to cancel the contract in the month

of January, 1909. It seems to us that one thing is very

evident in this case, that Richards was giving either

King or Lamborn the double cross. He went out to sell

this iH-ojiei-ty as King's agent, and it is (|uite ap}>arent

from the language he uses that he was no innocent or

confiding individual. He was a mining promoter, a man
skilled in the art of inducing [jeo})le to buy mines, that

was his business, and he prei)ared the agreement him-
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self and wrote King that he was going to represent that

he was becoming a part purchaser in the mine, and that

they could fix that up between them, and to use liis own

Umguage: "It was at the second spasm that he expected

the big shouting."

These letters relate the true history of this matter

much better than does the testimony of Lamborn or

King. It is quite evident that Lamborn and Richards

agreed as between themselves as to what their testi-

mony should be because tlieir testimony is at direct

variance with these letters. The letters bear out King's

testimony to the effect that Richards was not becoming

a bona fide purchaser of any part of this property, but

was simply attempting to get Lamborn to put up the

money in such a way as to satisfy King, and Richards

would obtain his fourth interest in the property for

nothing, and that then they would bond it for $80,000.01)

and sell the bonds, and thus Richards would enrich him-

self to the extent of $30,000.00. It is not quite apparent

from tlie testimony who Richards finally was working

with. If we take Richards' testimony at its face value

it seems that Richards was representing to King that

Lamborn was the victim, and that Lamborn and Rich-

ards had fixed it as between themselves to make King

the victim. There then came a slump in the bond mar-

ket, and they were unable to dispose of their bonds and

Lamborn concluded to stand in with Richards and can-

cel the contract, and hence this suit.

To show the evident bad faith of this man Richards,

nothing could be more illuminating than his letter to

Lamborn written on March 5, 1909, long after he states
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that he had concluded to rescind the contract. In tliis

letter he states that he has taken legal advice and was

going to force King to put up a bond to pay the inter-

est on the $80,000.00 bond issue. And again he states

that there is another point that he wanted to have

reached before he started anything, and that was with

reference to the distribution of the bonds when tliey

were issued.

Lamborn also is no ignorant or innocent or confiding

l>erson. King paid $30,000.00 for this property long

before he had ever seen Richards or Lamborn, indicating

that King at least believed that his property was a valu-

able one. In this deal if he had made it he was not

obtaining any very startling increase on the value of his

proi)erty, but it was a prett.v good deal for Richards and

Lamborn because they were obtaining from King a

$80,000.00 commission for selling the property to them-

selves, and were only having to pay in actual cash about

$40,000.00, and were obtaining back in first mortgage

bonds, $65,000,00 which they exjiected to at once dis-

pose of.

The trial court was of the o])inion that Richards was

not entitled to relief in a court of ec^uity. Tlie trial

judge states that if Richards were ah)ne asking for

relief he would be inclined to dismiss the bill. (See

ojjinioii ti'ial court, Vol. 1, Tr., p. 70.)

We submit t!iat this is a joint action, that Kichards

and Lamborn have laid down in the same bed together

and the record discloses that their testimony has been

studiously jirepared so that tiiey may liang together.

If one of these joint parties is not entitled to relief,
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certainly neither of them can have relief in this suit,

and if it were not for the letters written, and other evi-

dences outside of their testimony this court could have

uo just conception from their testimony of the real

facts in this case. We repeat that the testimony shows

that either Richards and King were double crossing

Lamborn, or Lamborn and Richards were double cross-

ing King. And in either event this suit cannot be main-

tained. Richards' letters to King indicate that he is

what might properly be designated as a "get rich quick

Wallingford, " and Lamborn 's actions in this case indi-

cate that he is not unacquainted with the methods of

"high finance," and we are of the opinion that the

record in this case discloses that their actions have

been such that they are not entitled to any consideration

whatever at the hands of a court of equity, and particu-

larly is this true as to Richards. We submit that Rich-

ards did not come into this case with clean hands, and

that the actions of Lamborn are not such as to- place

him in the class of those innocent and confiding persons

who are swindled by designing individuals by false

representations. For this reason, if for no other, this

case should have been determined in the lower court in

favor of the respondents and tlie bill dismissed.

HI FFICIENCY OF THE EVIDENCE TO ESTAB-
LISH FALSE AND FRAUDULENT REP-

RESENTATIONS.
Under this heading we desire to discuss Assignments

of Error numbered 1, 2, 3, () and 8, which all go to the

sufficiency of the evidence to justify the court in enter-
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ing a decree rescinding the contract in this case on

ac<?ount of alleged false and fraudulent representations

and conduct of the respondents.

In this connection it may be well to call attention to

the fact that the trial judge considered that only one

allegation of the plaintiffs' complaint, to-wit: the alle-

gation as to the false representation as to the output

of the mine, had been proven. The trial court decided

tliat no other false representation was proven by plain-

tiffs to have been made. However, as it is necessary

to consider this case as a whole, we desire to discuss the

various allegations of fraud made in plaintiff's com-

plaint for the purpose of demonstrating that under the

evidence the plaintiffs were not entitled to relief even

though the court should adjudge that they came into

e([uity with clean hands.

Analyzing the allegations of fraud, it may be said

that defendants are charged with the following repre-

sentations which it is contended formed the inducement

for i)laintiffs executing the contract, signing and deliv-

ering the notes and paying the money to defendant King,

to-wit:

(d) That the property was of great connnercial value

liy I'cason of the coal dei)Osits therein contained as

shown by the development of said proi)erty by said de-

fendant, and discovered and disclosed 1)y the workings

tlicreoii.

(h) That defendant had mined, and sold in Salmon

City l\'>(l() tons dui'ing the eleven months prior to the

dMt<' of said coiiti-art.
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(c) That defendant had sold 300 tons to the Copper

Queen mine.

(cl) That the entire breast of the "old room" was

clean coal, and did not require any sorting, and was

of the same strata as the upper strata in the new

workings.

(e) That the investment made by the plaintiffs would

result in great profit to them.

(f) Tliat if plaintiffs would enter into the agreement

the sales for the coming year could be largely increased

by reason of the assistance which Richards might lend

to the enterprise.

If it be conceded for arguments sake that defendant

did make the statements and representations embraced

within the subdivisions (e) and (f), and that such rep-

resentations were false, and that they were made with

knowledge of their falsity for the purpose of inducing

the plaintiffs to enter into the contract, and did actually

fonn part of such inducement, still we think it cannot

be seriously contended that they furnish any basis for

this suit. "They are mere expressions of opinion of

what might result in the future, and it is well settled

that neiither promises, nor expressed opinions or beliefs

concerning future events or conditions w^iil furnish

ground for the rescision of a contract.

Farwell vs. Colonial Trust Co., 147 Fed., 480.

Sawyer vs. Prickett, 19 Wall., Ufi; 22 Law. Ed.,

105.

Railroad Com])any vs. Barnes, ()4 Fed., 80, 82.
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Daniels vs. Benedict, 97 Fed., 367, 380.

James Music Co. vs. Bridge, 114 N. W., 1108.

The otlier elements of alleged fraud may be conve-

niently grouped under tliree heads, to-wit:

(a) The representations that the property was of

great conmiercial value by reason of tlie coal deposits.

(b) The representations concerning the output of

the mine.

(c) The representations that the breast of the "old

room" was clean coal and did not require sorting, and

was of the same strata as the upper strata in the new

workings.

It is upon these three elements of the case that plain-

tiffs rely to establish their right to a cancellation of

the contract. They only allege by inference that these

representations were false and fraudulent; they do not

allege that they were made with a knowledge of their

falsity, and for the purpose of inducing plaintiffs to

act upon them; that the plaintiffs did act upon them,

and entered into the contract by reason thereof, and

that they have been damaged. We will consider these

elements of alleged fraud in the order in which they

ai)])ear above.

As to the Value (if the I'ropcrfif.

If the defendant King stated and i-epresented that the

jfi'operty was of great commercial value by i-eason of the

coal dei)osits therein as appeared from the workings

tiiereon, we are (luite sure that if the i)ro()f established

that such statements and i-ei)i'Psentations were false.
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tliat that would not be a ground for rescision; that it

would be merely considered as "trade talk" or "puff-

ing," such as is indulged in by almost every person

who has something for sale, and it has always been the

rule that courts will not relieve persons from contracts

when they have entered into them by reason of such

statements. It is presumed that men of ordinary pru-

dence will not be misled by the exaggerated ideas wlnich

a person may possess and express concerning the value

and character of his own property, and in this case we

might stand upon this rule; for "statements which are

expressions of opinion by the vendor in respect to the

value of the property sold, are not fraudulent in law

to the extent that the sale will be set aside if they are

untrue, '

'

Southern Development Co. vs. Silva, 125 U. S.,

247 ; 31 L. Ed., 678.

We are content, however, to consider the evidence

upon this phase of the case for the purpose of ascer-

taining whether or not King made any false statements

concerning the commercial value of this property by

which the plaintiffs were misled to their injury. In one

of his letters to Mr. Richards of date October 30, 1907,

Mr. King states

:

"The coal business is a bonanza, and I am more than
satisfied that the thing to do is to hold it for a while,

and December 1st I will have the deed to the whole
thing, then there will be no hurr}^ in handling it as I

feel sure that a railroad would make it worth $250,000.00
and it caimot depreciate as a local proi)ositiou without
a railroad. I have delivered since September 1st, in
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town, 450,000 pounds of ctoal and no cold weather yet.

1 have pushed the tunnel 100 feet further and the coal

is 25 per cent better, and holds its thickness.

You can send nie the $1000.00 and I will send you

a note for the same. This will help out as I have

nearly all the balance, and when you think the time is

ripe we can talk up a deal, and I will have the mine in

such shape as to show it to best advantage, as I am
not storing but getting plenty of coal by pushing the

tunnel, which is only developing the mine. I could have

sold the miine the other day for $50,000.00, but I am sure

it will be just as easy in the spring to get $100,000.00 as

it will pay good interest on that amount. I am so

anxious to get it in my name, then we will be in proper

shape to do what is best." (Tr,, Vol. 2, pages 419 and

420.)

Again Mr. King writes on December 19, 1907:

"Say, Dick, the coal mine is a trump, have delivered

over 500 tons already, at $6.00, and Miller is opening

her up in fine shai)e. You would not know it. Have a

big tunnel, use mules on cars, three foot track, 16 pound

rails, large blacksmith sho]), office, new sheets and

screens, our own weigh scales and everything up to

date. The outlay cost me about $2000.00, but it was

money well, sjient. McQuarry thinks it worth about

a (juarter of a million, and people here seem to think

the same thing now. The railroad surveyors are cross

sectioning." (Tr., \''ol. 2, page 421.)

Tiiese letters constitute the i)roof of the allegations

that King represented tlic projjerty to be valuable.

Xow let us consider the evidence as to whether these

statements were tru or false.

Plaintiffs jjroduccd one Robert Forrester, a geologist
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about the 10th of May, 1909, made an examination of

this coal mine, and who in substance and effect stated

that he had spent about one-half day in the mine; that

he had taken certain samples of coal therefrom and

analyzed them; that he had found they possessed a large

percentage of carbonaceous materials and sandstone;

that the coal is known as bone coal and possesses too

much ash to render it valuable as a fuel, and that in

fact this particular coal was of no commercial value.

He testifies as follows

:

"Q. Now you say that this coal is not commercial

coal ?

A. Not of commercial value.

Q. What do you mean by that!

A. That it has not heat enough in it to be valuable

for commercial purposes, and that can be sold in compe-
tition with coals— with the ordinary coals.

Q. That is the coal as shown by the samples that

you took!

A. By the samples of the coal and the evidence in

the bed.

Q. You examined this mine with the particular ob-

ject in view of ascertaining whether or not it was a

mine that could be successfully used in the operation

of railroads?

A. For the supply of fuel for the railroad, and for

the su])ply of the trade along the line of the railroad.

Q. And in your report you called attention particu-

larly to the fact that it could not })e successfully used
to burn in locomotive engines ?

A. Yes, sir.
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Q. Aud you make no reference to the fact that it is

not valuable for other purposes!

A. I said it was absolutely without value, which cov-

ers everything that could come in. (Forrester's deposi-

tion, Tr., Vol. 1, page 98.)

This evidence is chiefly interesting because it so plain-

ly indicates how pronounced an expert may be upon bis

theories, and how completely such theories may some-

times be disproved by the facts.

The evidence clearly establishes the fact tliat the coal

has commercial value despite Mr. Forrester's opinion.

Mr. Miller, a witness for the plaintiffs, testified:

"Q. Now, do you supply and have you always been

able to supph' the coal furnished to the Salmon River

vicinity ?

A. Xo, we have not.

Q. That is, you mean you have not been able to sup-

ply enough ?

A. Xo, we have not sui)i)lied enough, we have been

behind in our orders.

Q. Have you been able to receive orders for all you

have been able to supi)ly?

A. Well, during the summer months it has been, but

during the winter months we haven't never filled our

oi-(l('i-s.

(,). Tiien you have been able to sell all you have

supjilied since you have been superintendent of the

mine?

A. Yes, we have sold all that we have mined. (Tr.,

Vol. L>, ])ages L>S4 and -IS.').)

lie fuithci- testifies
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Q. I will ask you this question: Is the coal that you

mined from that mine, when sorted, good merchantable

coal ?

A. Well, we have burned it at home and it has given

us very good satisfaction. Of course it doesn't com-

pare with a great many other coals—good coals, but

nevertheless it does very well, and there is lots of heat

and considerable fixed carbon and volatile matter, and

it makes a very good domestic fuel, particularly in our

locality. We are well satisfied with it. (Tr., Vol. 2,

page 287.)

Mr. King states that the people are "simply crying

for coal, and no complaints whatever as a merchantable

fuel." (Tr., Vol. 2, page 384.)

The tone of Mr. Forrester's testimony indicates " a

prejudice which destroys, in a measure, its value as

expert evidence. He presents charts which illustrate

the results of his investigation as to the quality and

(luantity of the coal material, but it is clear from Mr.

Miller's testimony that these charts purix)rting to show

the vein in the mine in May, 1909, show a cross-section

at a place in the tunnel where development work was

being done, and at a most unfavorable i)lace for a de-

termination of the real nature of the coal vein.

In other words, according to Mr. Miller, Mr. For-

rester's charts and maps are not a fair representation.

(Tr., Vol. 2, pages 367 and 368.)

That Mr. King up to October 30, 1907, had sold (as

he states in his letter), 450,000 pounds of coal, is not

disputed, nor that up to December 19th he had sold

over 500 tons. It is not dis])uted that hundreds of
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toiis were sold prior to tlie time that the contract was

entered into, and it is not disputed that the railroad com-

pany is now using 150 tons each month, and that the peo-

ple of Salmon City generally rely upon the product from

this mine for their coal supply, and during the fall of 1909

in the three month period between October 1st and Jan-

uary 1st, King mined and sold over 500 tons. (Tr., Ex.

G., pages 440 to 450.) Now, what does Mr. Forrester's

testimony amount to in the face of such evidence? The

coal was sold at $6.00 per ton, which unquestionably

establishes that it is not "absolutely without value,"

and it is further stated in the testimony of Mr. Miller

(Tr., Vol. 2, pages 282 and 283), as well as by the admis-

sion of Mr. Eiichards, that the demand was such that

while they were driving the tunnel they were unable

to fill the orders. It is also shown by the proof that

there is an unlimited supply of this material, for which

a steady demand exists.

As to the Output of the Mine.

The plaintiffs complain that the defendant King rej)-

resented to them that during the eleven months prior to

the time the contract was made he had mined, and sold

to the people living at Salmon City, 2300 tons of coal,

and that in addition he had sui)plied 300 tons to the

Copper Queen mine. Tliey contend that this repre-

sentation was false, and that Mr. King had not pro-

duced and sold to the community of Salmon more than

700 tons, and not more than 25 tons to the Copi)er Queen

mine. They also claim that this representation was

an inducement, and one of the i)rinci|)al inducements

for entering into the contract. Mr. Richards testifies
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tliat the statement concerning the output of the mine

was made by means of a telegram which Mr. King sent

him while he was in New York. (Tr., Vol. 1, pages 126

and 127.) This telegram was, according to Eichards,

lost in a stolen grip. King does not deny having sent

a telegram representing the output of the mine, but he

says that the telegram contained the statement that

about 2300 tons had been produced. (Tr., Vol. 2, page

381.) Richards and Lamborn also state that King re-

peated this representation when they were at Salmon

in July. This, however, is denied by Mr. King, who

states that while it is true that during the time that

negotiations were pending at Salmon there was con-

siderable talk what would likely be the earnings of

the mine, and concerning what amount it would prob-

ably pay interest on, that he never at any time made

any other statement concerning the tonnage, except as

contained in the telegram. (Tr., Vol. 2, pages 381 to

388.) Mr. King stands by the statement which he made,

and contends that it is correct; that is, that he did pro-

duce- about 2300 tons ; which amount, however, included

what was furnished to the Copper Queen mine. It is

true that Mr. King states that his estimate was only an

approximation from the amount of coal that was being

taken from the mine, but he considered then, and still

considers that the estimate was a fair one. However

that may be, it is incumbent upon the plaintiffs in this

c^^se to ]ji-ove tlie falsity of this representation whether

Mr. Kii}g said 2300 tons or about 2300 tons. It is not

necessary for the defendants to ])rove that such amount

was actually ])roduc.9d and sold unless the plaintiffs

have produced evidence which makes a prima facie case
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(juire what proof they have offered to establish that

this representation was false. It appears from tlie evi-

dence that Mr. King took charge of the mine about the

first day of September, 1907 (Vol. 2, Tr., page 398),

and that he operated the mine continuously up to the

first day of August, 1908, when Mr. Kachards took

charge, a period of eleven months. After Richards

became manager and had operated the mine until the

month of March, 1909, he found certain stubs or weigh

checks. These stubs or weigh checks were not intro-

duced in evidence. They bear date from November 15,

1907, until July 15, 1908, and plaintiffs make the claim

that they show that only 585 tons were produced during

that period. Mr. Richards, in whose possession these

stubs were from March u}) until the time of the hearing,

did not pretend to testify that they were all the stubs

of coal weighed at the mine, and Mr. Miller, a witness

for the plaintiffs, was careful to state with reference to

plaintiff's' Exhibit ''K," (the weigh stubs) :

A, These look to mo to be the stubs of some weights

that 1-

Q. These are the stubs upon wiiicli you placed the

weights that you took?

A. Placed t;ie weights that I took, yes.

(^. Then the figui'cs shown on these stubs are the

weights that you placed there as they were weighed

I'l'oiii (lay to day!

A. Ves, but a great many of them — tliere are some

that 1 could not have ))ut there, ancl-

es). These are the r(!gular stubs that were kei)t there
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by the company under your supervision. Whatever

was sold or delivered of the coal there the weights

were put upon these stubs as above!

A. They were put upon there, yes.

Me. Clark: May I examine him as to his comi^e-

tency f

Mr. Richards: Sure.

Mr. Clark:

Q. Mr. Miller, have you anything from which you

can tell whether or not these stubs as shown here to you

by Judge Richards, contain the weights of all the coal

that was delivered from your mine during that time

—

the time of which you were superintendent!

A. No, I cannot say that those are all the stubs, no.

Q. Was all the coal weighed at your place there!

A. No, not all of it.

Q. Wliere was some of it weighed!

A. Down at Chet Gibson's liverj^ barn, and Mr.
Kingsbury's barn, two places.

Q. Then the stubs of the coal that was weighed

there wouldn't be here, would tliej^!

A. No, they wouldn't be there.

Q. And you have no way of knowing how much that

was!

A. No, I wouldn't. I didnt ])ay any attention to that.

Q. Then these stubs, in so far as they show the

weights of coal from that mine, are only the stubs that

were connected there with the mine!

A. Yes, sir, those were some that were in the office.

Q. You don't know whether those are all the stubs

or not?
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A. I couldn't swear to it, no.

Q. As a matter of fact they are detached, aren't

they ?

A. Yes, sir.

Q. Whose possession have these been in ? Where did

they come from?

A. They were up in the office.

Q. Did you bring them down with you?

A. No, Mr. Eichards took them from the office while

he was manager there.

Q. And they have been in his possession since then?

A. In his possession, yes.

Judge Richards:

Q. About what quantity was measured or weighed

down town in proportion to the amount weighed at the

mine, if you remember?

A. Why, I couldn't exactly state that.

Q. No, not exactly, but generally?

A. I wouldn't hardly attemi)t to make a general esti-

mate because I was at the mine all the time.

Q. T wish you would examine this exhibit and see if

the Kingsbury and other vvt'ights are not all there as

well as weights at the mine?

A. 1 am positive that the weights that Mr. Kings-

bury gave us for the coal ai"c not in here.

(.). They ai'c not in there?

A. Ves, sir.

(,). What makes you positive of that, Mr. Miller?

A. i>ecaus(' Mr. Kingsbury never had any books.

There were no books like this ]>rinted at that time.

These books weie ])rinted just about the time we were
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ready to weigh the coal ourselves at the mine. (Tr.,

Vol. 2, pages 262 to 264.)

Again he testifies

:

That all the coal was taken from tlie mine prior to

November 15th was weighed at other scales down town.

(Tr., Vol. 2, page 265.)

Later on he has this to say

:

Q. And isn't it true that as mines develop, of that

character, that you mine in the summer time for the

purpose of storing your coal and having an increased

tonnage for the winter season?

A. That is usually done, yes, in coal mines.

Q. You never had done that in this mine before!

A. No, we haven't.

Q. There was some stored before you took this mine

—or before these stubs introduced here in evidence—

before you got your scales up that year—wasn't there?

A. Yes, there was some, as I understand it— as I re-

member it. (Tr., Vol. 2, page 363.)

Again

:

Q. How much had you stored?

A. Why, we never stored any except what we had

in the chutes outside.

Q. About five tons?

A. Yes, sir— except I might (lualify that by saying

that previous to and about the time that I first took hold

of the property there was som.e put in storage at the

school house, and some at Shoup's and at the Sheehan

Hotel, for winter use. (Tr., Vol. 2, page 365.)

The foregoing is i)raetically all of tlie evidence con-

cerning the output of the mine.
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Tlie nature of the proof submitted as to the falsity

of the representation of Mr. King as to the output of the

mine is not such as to entitle it to very much considera-

tion. In regard to the amount mined and sold about

Salmon, the plaintiffs otter only partial proof. It is

undisputed that the stubs do not cover the entire eleven

months, and it is not shown that the weigh stubs pro-

duced are all the stubs for the period between November

15th and July 15th. It is undisputed that for the other

portion of the eleven months a great deal of coal was

mined, and some stored, concerning the quantity of

which the plaintiffs offer no proof whatever, except

King's letter of December 19, 1908, to the effect that

over 500 tons (how much over we are not informed)

had been produced up to that time. Then as to the

allegations that 300 tons was not supplied to the Copper

Queen mine they place upon the stand a witness who was

at the mine only about four months, without any at-

tempt to show what was furnished after he left. Is

the i)r()()f ottered convincing? Is it complete or suffi-

cient? Does such i)r()of justify the exercise of the

extraordinary powers of a court of ecjuity to set aside

the written obligations of the ])arties?

Xdtitrr, QiKilitij (iiiil Degree of Proof Hec/uired.

What does the law require as to tiie nature, (juality

and degree of i)roof in these cases, and what does it say

concerning tiie right of a party to have a contract can-

celled when he lias made an investigation t'oi- liimself

of the propcity vvliicli lie says he was fi'audulently in-

duced to huv :'



-6i —

"Caneelling an executed contract is an exercise of

the most extraordinary power of a court of equity; tlie

power ought not to be exercised except in a clear case,

and never for an alleged fraud, unless the fraud be

made clearly to appear; never for alleged false represen-

tations unless their falsity is clearly proved, and unless

the complainant has been deceived and injured by

them. '

'

The Atlantic Delaine Co. vs. James, 94 U. S.,

207; 24 Law Ed., 112.

Union Railroad Co. vs. Dull, 124 U. S., 173;

31 Law Ed., 417.

''The burden of proof is on the complainant; and
unless he brings evidence sufficient to overcome the

natural presumption of fair dealing and honesty, a

court will not be justified in setting aside a contract on

the ground of fraudulent representations. In order to

establish a charge of this character the complainant

must show by clear and decisive proof: First, that the

defendant had made a representation in regard to a

material fact. Secondly, that such representation is

false. Thirdly, that such representation was not actu-

ally believed by the defendant, ujyon reasonable grounds

to be true. Fourthly, that it was made with intent

that it should be acted on. Fifthly, that it was acted

on by com])lainant to his damage, and sixthly, that in

so acting on it the complainant was ignorant of its fal-

sity and reasonably believed it to be true.

The first of the foregoing requisites excludes such

statements as exist merely in an expression of o])inion

or judgment, honestly entertained; and again (except-

ing in peculiar cases) it excludes statements by the

owner or vendor of projierty in respect to its value."
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Soutlieru Development Co. vs. Silva, 125 U. S.,

247; 31 Law Ed., 678.

"Plaintiff must allege and prove what tlie misrepre-

sentations were, that they were false, that he believed

them to he true, and that he relied and acted upon

them. '

'

Greutner vs. Fehrens^heid (Kan.), 66 Pac, 619.

Gillispie vs. Fulton Oil & Gas Co., 86 N. E., 219.

Prentis vs. Crane (111.), 84 N. E., 916.

"The evidence adduced to set aside a written instru-

ment for fraud, must be clear, unequivocal and con-

vincing."

Martin vs. Noble, 157 Fed., 506.

"A party seeking the rescision of a contract on the

ground of misrepresentations must establish the same
by clear and irrefragable evidence."

Farnsworth vs. Duffner, 142 U. S., 43; 35 Law

Ed., 931.

"If tliere is one proposition of law regarding the

rescision of contracts, and the cancellation of nmniments
of title that is established beyond doubt or cavil, it is

that the complainant nmst establish the essential facts

of his cause of action with clearness and decisiveness to

entitle him to relief."

Marsii vs. Cortis, 150 Finl, 121.

"To aiitiiorize a coui-f of c(|uity to set aside a con-

tract for fiaud, such a case must be made out as would

authorize a jury to convict the defendant of obtaining

j)ro))erty uiidei* false ))retenses.

"
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Fairchild vs. Dement, 164 Fed., 200.

See also:

Cyc, Vol.' 6, page 336, and notes.

So much as to the nature, quality and degree of proof

required.

While the plaintiffs charge that a certain representa-

tion was made as to what had been the output of the

mine, in reality their principal concern in purchasing the

mine was to ascertain that it was a valuable property

which contained sufficient quantities of coal to justify

expenditure in its development, not only for the present

trade purposes, but also for the anticipated benefit to

be derived from the advent of the railroad. It is idle

to contend that the plaintiffs went into this transaction

simply upon the statement of Mx. King as to what he

had produced, or what he had supplied. The question

which concerned the plaintiffs, and about which they

altogether satisfied themselves was: ''Had Mr. King

a coal mine of sufficient extent, and containing a quality

of coal suitable for the trade in and about Salmon,

and such as might be relied upon to acconnnodate said

trade and future demands expected ultimately to arise

from the development of the country?" This was really

the concern of the ])laintiifs. As stated by Mr. King:

Q. Now, Mr. King, it appears that in this case com-

])laint is made of certain re])resentations you are alleged

to have made. I will ask you first, wiiat, if any, repre-

sentations you made as to the tonnage of this mine?
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A. Well, the first represejitation that was made on

that was in answer to a telegram, I think, that I got

from ^Ir. Richards. I haven't got the telegram because

nearly all of our telegrams there in Salmon were re-

peated over the telephone, and we have to sort of make

copies of them ourselves. Sometimes they send tliem

over, and sometimes they don't, but the request was

sent to me by telegram for the estimated production

of the mine for the past year, and I answered that, about

2300 tons. That was to the best of my knowledge and

belief.

Q. Now, when Mr. Lamborn and Richards came to

Salmon did you have any further talk concerning the

tonnage f

A. Only at the time of the figuring on the issuance

of bonds. Mr. Lamborn—

Q. Was that before or after the agreement had' been

entered into, or before or after—

A. Well, it was the same morning, on the same day

that the agreement was entered into.

Q. Well, go ahead and state what trans})ired there

at that time?

A. Well, they were figuring that providing the ton-

nage for the coming year would amount to so much, and

the expense of running the ]>roperty to so much, why we

would be justified in issuing $80,000.00 worth of bonds

at six i»(r cent, making an interest bearing indebtedness

of $-l-HO(>.00, which would be amply repaid by the income

from the |)roperty. T'lat was Mr. Lamborn 's figures

that he made on it, and it was used in order to jjarsuade

me to consent to the issuance of these bonds. The re-

mark was made by Mr. Richards in my jii-esence that
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if tlie property didn't earn that nionej', it wouldn't

Imrt us to put up the interest temporarily until the

property did pay it.

Q. Was anything said about the fact as to whether

or not this mine would pay just at that time?

A. The main drift of their conversation with me,

and over the issuance of the bonds, was to the effect

that if the property held its own for the first few

yearSj we could well afford to wait for a railroad and

then make the big money out of the property, (Tr., Vol.

2, pages 381 and 382.)

Richards first states that he does not remember

whether before the contract was signed he asked King

for permission to inspect the weigh stubs, and after-

wards states that he probably did make such request

some time in July, but that he wasn't "particularly

anxious." (Tr., Vol. 2, pages 250 and 251.) And

again Richards asked Miller about the tonnage, but

cannot recollect what Miller told him (Tr., Vol. 1, p. 164),

so that, as we have already stated, this particular ques-

tion as to the past production of the mine was not con-

sidered materia!, and it is reasonable to conclude that

the plaintiffs were not specially concerned as to what

the outjmt had been; their ])rincipal concern was as

to the nature and extent of the property and the ])ros-

l)ects of an increased demand for the i)roduct. Here

was the real inducement for their investment and

when they had satisfied themselves u]>on this point,

tliev were content to s]i8nd their money. Is it reason-

able to su])i)ose that this New York sugar broker and

t!iis mine jiromoter would not have demanded an in-
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speetioii of the weight stubs to verify King's state-

ment, if it was upon the past production of the mine

they were to base their investment of $40,000? And

again, Kichards, while he had the property and was

doing only what he calls development work, admits

that the output was about one half of 2300 tons.

(Tr., Vol. 1, page 201.) If the mine produced one-half

as umch as Mr. King represented during the time Rich-

ards was working it in his desultory fashion and doing

development work, this is strong evidence that King's

statement as to the 2300 tons was literally true. Here

were two men experienced in business transactions con-

templating an investment of $40,000.00, and which in-

vestment they now claim, was induced by an oral state-

ment of the vendor as to the output of the mine during

a certain period, but notwithstanding exact information

as to i)ast production was of vital importance (so they

now insist), Lamborn never asked ])ermission to looH,

at the sales stubs, and Richards while stating that he

probably asked for them in July admits that he was

not "jjarticulariy anxious" to ins])ect them, and besides,

lie does not come into court with any accurate infor-

mation as to what the mine })roduc€d while he was

managei. Were tluy not guilty of inexcusable negli-

gence l

In Adams vs. Si!ie!tiiig Co., 130 V. S., (543, .32 L. Kd.,

1054, tlic plaintiff pnichascd fioin defendant a lot or

tract of ground ujton a jjositive representation that

defendant would put liini into inmicdiate ])Ossession

When he attempted to enter he found the lots in the

possession of a tliird paity, who refused to vacate for
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a period of four years. Plaintiff sued for the rental

value upon the ground of deceit. The Court, discussing

the basis of the plaintiff's claim, says:

''To this ground of complaint there are two obvious

answers. In the first place, the plaintiff could have

required tlio delivery of the possession of the land to

accompany the payment of the money. The lot being

in the town might have bean readily reached, when the

ability of the company to give possession could have

been at once determined. The plaintiff alleges that he

used all diligence in his power to find out whether

the representations of the officers, agents and attorneys

of the company were true ot false, but the inspection

of the premises, the most natural and obvious mode of

ascertaining whether they were occupied by another,

does not seem to have been resorted to. The law docs

not afford relief to one who suffers by not using the

ordinary means of information, whether his neglect be

attributable to indift'erence or credulity; nor will indus-

trious activity in other directions, to the neglect of such

means, be of any avail."

The concluding statement of the Court in the fore-

going fjuotation applies with special force to the plain-

tiffs in this case. Does not their neglect to ask King

to produce the stubs showing actual weights of coal not

only estop them from claiming to have been deceived,

1,ut also ])rove beyond (i|uestion that it was their under-

standing of the character of the property itself,— the

extent and permanency of the coal su])])ly—and the

Tn'ospect of future ])rofitable develo])ment which satis-

fied these parties with their investment and which in-

duced them to make it? p]ven the manner in which

Richards directed how the work at t'le mine should Ik'
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doiie is strong proof that- lie cared little about what

the mine had produced; and there is no evidence that

he did anything to stimulate the demand. Any well

informed person knows that the amount of an article

of this kind that can be sold depends somewhat in-

b9ing in shape to furnish it, and in addition some

effort to sell. He was not interesting himself in an

endeavor to produce as much or more than he says

King claimed to, have produced; he was not attempt-

ing to pay interest on $80,000.00, the agreed value of

the property; his sole desire was evidently to prepare

the property for the future. It is strange, to say the

least, that if the plaintiffs entered into the contract be-

cause of King's representations as to past pToduction

and because they were thus assured of six per cent

on their investment, that as soon as they accjuired con-

trol they lost all concern for immediate profit or income

on their investment, and were interested only in devel-

oping the proj^erty— regarding the matter of imme-

diate production and sales of coal as of secondary

im])ortance. Eichards admits that in addition to his

failure to work the mine to increase the output of coal,

he was absent from it for two months, that is, from

Se]>tember 20th to the middle of November (Tr., Vol. 1,

l)age 200), when if their investment was made on the

basis -of immediate returns lie might have shown a more

earnest desire to make the mine ))ay by giving it his

personal attention. lie also admits, that the winter

was mild and that during December, which was after

his )-eturn, they were beliinrl on their ordci's Ci'r., Vol. 1,

])age 20H), which is conliiiiKd by Millci-. in fact, K'ich-
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ards made a very feeble effort to take out the tonnage

which the plaintiffs assert was necessary in order to

realize the six per cent on the investment.

All these circumstances bear out the conclusion that

the representation as to what the mine had produced

was not regardad by tlie plaintiffs as material; that

they did not rely upon it as the inducement for entering

into tlie contract, but that the real inducement was

their understanding of what the mine itself was so

far as the extent, quality and permanency of the coal

vein was concerned and what the prospects offered

for the future by waj^ of demand for coal from the

railroad company, and an increased demand generally

which would arise from the growth of the community.

Now, if as the evidence plainly indicates, the induce-

ment for the investment was the property itself as a coal

deposit and not the mere estimate of King as to the

(iuantity theretofore mined, they certainly have no

cause for complaint on the ground that they were de-

ceived concerning the property, for Richards states

that there is nothing the matter with the mine, that

there is plenty of coal (Tr., Vol. 1, page 208), and

Lamborn states that he had the coal analyzed and knew

its quality (Tr., Vol. 2, pages 317 and 318.) Lamborn

states also that he told Mr. Shoup of Salmon about the

tonnage Mr. King estimated, and this was before the

sale, and Shoup stated he was "very much surprised."

(Tr., Vol. 2, i)age 316.) If Lamborn considered ton-

nage material this should have warned him.

In the face of the evidence, the claim of the plaintiffs
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tliat they relied upon the 'statement as to past pro-

duction is •entitled to little consideration. We may

safely assume that Mr. Richards after he had failed

to dispose of the bonds concerning which he had had

some corres{iondence, on account of such failure decided

to throw up the deal. (Tr., Vol. 2, pages 243 and 244.)

He tells his trusting and confiding friend Lamborn

that the mine won't pay, when in fact he never at-

tempted to work the proj:>erty to its full capacity or for

any other than development purposes, and Lamborn

in effect says "all right, Richards, if you say King's

statements were false I say so too."

* In conclusion upon this feature of the case, we sub-

mit that the evidence does not show that Mr. Kiiig made

an>' definite statement as to the quantity of coal pro-

duced; that assuming that he did positively fix the

(|uantity at 2300 tons, the plaintiffs have not proved

the statement to be false; that if King did make such

representation and it was material and was false, plain-

tiffs cannot assert that they have been injured when

they failed to exercise ordinary business precaution

to verify the re])resentation; that even if King did

make the representation ])laintiffs did not rely upon it,

))ut were induced to ])urcliase because of what they

found tlie mine to be as a i>ennanent, valuable coal

dejjosit, sufficient in extent to justify ex])enditure for

develoi)ment with tli:' exjjectation of leaping reward

with the advent of the railroad; that the evidence does

not show" that jjlaintiffs suffered any damage for they

admit that they did not work the mine in an endeavor

to pay ihc interest on the investment (but simply for
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development purposes) notwithstanding there is plenty

of coal in the mine and a demand for it which they

failed to supply.

As io tlip Quality of the Codl in the Old Boom.

As to this feature of the case the allegation in the

bill is as follows:

''That the defendants stated and represented that

the entire breast of what was known and designated as

the 'old room' in the workings and excavations on said

property was clean coal, and did not require any sorting,

and was the same strata as the upper strata then ex-

posed at the breast of the new entry."

The trial Judge decided that this allegation had not

been proven, yet we desire to again present our view of

the evidence relating thereto.

The face of the ''old room" at the time the contract

was signed was 254.76 feet further in the hill than the

face of the new entry, and the witnesses agree that this

"old room" could not then be inspected because of a

cave-in and because of bad air. There were two dis-

tinct stratas in this vein of coal which were in plain

view in the face of the new entry and the plaintiffs

comi)lain that Mr. King represented to them that the

entire breast of the "old room" was the same, strata

as the upper strata in the new workings, and was of

such quality that it did not refjuire any sorting. They

also claim that this representation was false. To (juote

from Mr. Kichards' testimony:

Q. What, if anything, did he say in reference to the
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breast that you could not ^ee being the same layer as

the one you could see— the lower layer?

A. The lower layer in the old breast we couldn't see,

and he had never seen it; but we could see it.

Q. I am asking you what he said, Mr. Richards!

A. Well, that's what he said.

Q. Well, tell us then what he said in reference to

these layers being the same or not!

A. W^ell, he said that the upper strata in the new— in

the old entry—

Q. Now which do you mean, new or old! You said

both.

A. AVell, he said tlie old entry was the same as the

upper strata in the new entry.

Q. Now what do you mean by upper strata in the

new entry!

A. The portion above the clay.

Q. What is the character of that!

A. It was worthless.

Q. What do you mean by the lower strata in the

new entry?

A. Tlie poi'tion from which tliey were taking their

coal at that time.

(^). What is the chai'actei- of that sti'ata?

A. it was coal that they sorted and delivered to the

pe()i)le at Salmon.

(^. 'V\h']\ what did lie say with i-efei-eiice to the breast
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wliich you couldn't see being the same or not as the

lower strata which you could see!

A. That the lower strata was unknown in the new
entry— in the old entry.

After a still more labored attempt to obtain from the

witness a statement as to just what Mr. King's repre-

sentation was, the witness finally answered:

Q. Well, is that all he said?

A. And that the lower strata was unknown—the

lower strata that was shown in the new entry was
unknown in the old entry, the breast of the old works.

(Tr., Vol. 1, pages 143 to 145.)

On cross-examination Plaintiff Richards makes an-

other attempt to state Mr. King's representation with

regard to the face of the breast in the "old room." To

quote

:

"Mr. King stated that the upper strata of the new
entry was the same as the mine— as the vein from which

he had mined in the old works—the old face." (Tr.,

Vol. 1, page 220.)

And he subsequently explains this as follows:

" VVliat was meant, Mr. Clark, was that the upper

portion of the vein in the new entry, which show^ed in

the new entry to be waste, had increased in quality

until at the breast from which Mr. King had mined
the year before, it was good coal—clean and unsortable

coal

Q. In other words, he told you that the upper strata

in the old breast which had been the same as the upper
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strata m the new breast, had gotten better to such an

extent that it could be mined for merchantable coal?

A. Yes, sir. (Tr., Vol. 1, pages 220-221.)

^Ir. Lamborn's version of Mr. King's representation

varies somewhat from that of ]\Ir. Richards. Lamborn

states:

Q. What statement did he make relative to the

workings that you were not able to investigate because

of the bad air—

A. I called Mr. King's attention to the upper vein,

and he told me that in the old workings the quality of

the coal was exactly like they were delivering in town,

and that it didn't need sorting. At that time they were

not delivering, but he said there was some in the bins,

and we examined that.

Q. What did he say as to the face of the breast you

couldn't see being that kind of coal?

A. He said it was clean coal. He said the whole

breast was bVj. feet of clean coal ; he pointed out the fact

that as we went into the tunnel the seams became wider

and wider; he said they eventually would come out in

the same way that they had in the old workings." (Tt.,

Vol. 2, page 300.)

It will be noticed that according to Mr. Lamborn, the

representation was that the coal was exactly like thcij

irerc (leUvcrinf) in toiru, and that some of this coal was

at tliat time in the })iiis. riie plaintiffs were at liberty

both from an iiis])ection of the breast from which the

coal was being taken for delivery, and from an insi)ec-

ti(m of the samjiles of tliis coal in the bins, to judge for

tli( niseives as to the nccc ssity for the sorting of the coal
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in the old workings which, as Lainborn says, King

stated was exactly like that which plaintiffs were able

to see.

In orderi that the statements of all parties, as to just

what representation was made with respiact to this old

room, may be considered together by the C'Ourt, we

quote Mr, King's testimony:

Q. Some complaint has been made as to some repre-

sentation as to the coal in the old workings, or breast

of coal in the old workings, I will ask you to state what,

if any, representation you made in regard to that!

A. Now, I don't remember making any particular

representation with regard to the coal in the old work-

ings, except that it was better in the old workings than

it was in t]ie new workings.

Q. Was that the only representation you made in

I'egard to it!

A. Entirely. That was the only representation that

the coal would improve as we went in on it, and that

it was a great deal better inside than it was there at

the first 200 feet that I understand Mr. Lamborn saw.

Q. Was that representation true?

A. It was— the facts liave borne it out. (Tr., Vol. 2,

])age 383.)

Again he testifies

:

Q. Did you make any re])resentations as to the sort-

ing of the' coal in the old vein.

A. I never tokl Mr. Ricliards or Mr. Lamborn that

that coal would not need sorting, I told them the coal

would get better, and it has got better; and people
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today, from the outi)ut from the very place they

couldn't get at, where we are taking the coal today,

they are simply crying for the coal and no complaints

whatever as a merchantable fuel. (Tr., Vol. 2, page

384.)

From the foregoing testimony the C^ourt must reach

its conclusion as to just what representation Mr. King

really did make. We gather from Mr. Richards that

Mr. King represented in substance that the upper strata

of the new entry im])roved in quality until farther in

the hill, where it had been reached in the "old room"

it was good clean coal, and from Mr. Lamborn's state-

ment we are warranted in concluding that Mr. King

represented that this clean coal in the old workings was

the same quality as that coal in the new entry from

which the supply for the town was being mined. The

most that can ])Ossibly be made out of Mr. King's state-

ments concerning this matter as related by the plain-

tiffs is that as the work progressed, the quality of the

coal improved, became cleaner and the vein of greater

width. We think this is a fair construction of the evi-

dence. As to the i)articular element which i)laintiffs

attem])t to inject into the case that the coal did not

re(|uire sorting, we think that is almost unimportant,

when we consider the statement of Lamborn himself

that King stated that the coal in the old workings was

the same as that ht'ing mined, samjjles of which were

in the hins, which |)Iaintiffs must have understood to

mean that the coal in the "old room" did not re(iuire

sorting only in tiie sense that the coal being mined did

not re(|uire sorting, the two being of exacthj the same
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Tlie statement of the Court in the case of SiOutherii

Development Company vs. Silva, 125 U. S., 247 ; 31 Law

Ed., 678, is a very apt suggestion, applicable to this

case, showing why tlie plaintiif's evidence was not suffi-

cient to warrant cancellation. To quote:

"It is thus seen that the evidence on this material

point does not clearly establish the fraudulent repre-

sentations of Silva as claimed by the complainant; but

that, on the contrary, the material facts and circum-

stances as disclosed by the record are entirely compati-

ble with the theory that Silva did not make the repre-

sentations charged against him, or at most, that he

merely gave expression to an opinion as to the extent

of the ore body, erroneous though it proved to be. This

would not constitute fraud. In the language of the

court below: 'This testimony was taken in June, 1886,

about two and a half years after the conversations took

place. They wer.e present at the time examining the

mine and engaged in conversation for an hour or more.

These discrepancies in matters of detail during a long

conversation, related by different parties, viewing the

subject from different standpoints after the lapse of so

long a period of time, are no more than might reason-

ably be expected even in honest witnesses. There is

no occasion to impute any intention to testify falsely

to either. * * * Parties are extremely liable to

misunderstand each other, and, in looking back upon
the transaction in the light of subsequent development,

are j/rone to take the view most advantageous to them-

selves."

Now, assuming that we have reached a fair conclusion

as to just what Mr. King's representation amounted

to, let us see how far he misled these parties with refer-

ence to the (lUJility of coal in these old workings. In



-54-

describing what he saw m the "old room" when the

entry was made from the new workings to the old

during the month of January, Mr. Richards states

:

"I saw the room— the main room from which Mr.

King had been extracting coal the year before we took

charge, and I found a breast of five feet or more of

coal that was not clean coal, but had to be sorted the

same as that which we had been working since we had

taken charge." (Tr., Vol. 1, pages 147 and 148.)

Here is proof from Mr. Richards himself that King's

statement as Mr. Lamborn understood it, was true.

He further states

:

"The breast that we found in the old workings was

the same as the lower strata in the new workings. That

is what we found."

Q. Now, what was the character of the lower strata

in the new workings?

A. It was much better than the upper works— than

tlie u))])er strata. (Tr., Vol. 1, page 152.)

Here is further ])roof that the coal in the old workings

was the same as that which was being mined from

tiie new workings at the time the contract was entered

iuto. That is tiie (juality of coal Lamborn says King

stated would be found in the "old i-oom." On cross-

examination he lias tliis to say:

Q. Now, wiien you got into the ohl breast and found

what there was there, what did you find?

A. We found a room tiiere that showed a breast of

five feet or about five feet of this coal.



Q

A

Q

A

Q

A

-55-

Horizontal or—

Wei], the thickness of the vein.

It was about five feet?

About five feet, yes.

And how high was it up and down!

Well, the thickness of the coal vein would repre-

sent the height.

Q. Of the tunnel?

A. Of the room. Of course the room was broken.

I suppose it might have been six feet.

Q. Well, now, there was five feet of thickness there,

wasn't there!

A. About that, yes.

Q. Of coal I

A. Yes.

Q. And how many stratas was in it?

A. Oh, I couldn't say as to the number of stratas;

there was a great many stratas.

Q. And it was just about the same kind of coal as

you met with in the new workings ?

A. Yes, the lower portions might have increased a

little in value, not much. It wasn't as large, I think,

as we had gone through a couple -of hundred feet back.

Q. Well, it was a better vein for the purpose of pro-

ducing coal, wasn't it!

A. It was a very good vein from which to mine coal.

(Tr., Vol. 1, pages 221 to 222.)
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Mr. Miller, a witness for the plaintiff, testifies:

Q, Taking the breast that has been mentioned here

as the one which they couldn't see when Mr. Lamborn
was there, what was the character of that coal in that

breast f

A. The character of the coal in that breast— well, it

was better than the coal in the main entry which Mr.

Lamborn saw.

Q. It was better in what respect, Mr. Miller I

A. It didn't contain the sand.

(^. What is the entire width made up of, in a general

way!

A. In the breast that Mr. Lamborn didn't seel

Q. In the breast that he didn't see, yes.

A. Why, there was a bone coal there probably from

eight inches to a foot that was perfectly clean ; and then

there was a little clay seam of about two inches perhaps,

and between the clay seam and the bone seam there was
about a foot— the bone seam was probably about, oh, it

varied all the way from two to four or five inclies; then

on top of that again we used to shoot off a layer of coal

tliat was— that would be as high as about two feet—that

is, it would run from not less than eighteen inches up
to that; and then we got another very small clay band;

and we got then a top coal that was about ten inches,

and that was clean coal, and then on top of that we had
a clay clod or seam— a band that was ])robably all the

wav from three to six inclies.

(^ Xow, how did that compare generally— tiie breast

that he could not see, with the upper ])oi-tion of the

breast that he coufd see f
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A. Well, it was more sandy; it wasn't as good a

commercial coal.

Q. Wliich was more sandy?

A. The one that he could see.

Q. Well, about how would it compare in percentage!

A. Weil, apijroximately I think that the coal in the

breast was probably a third better.

Q. The coal in the breast that he couldn't see was

about a third better than the coal he could see!

A. Yes.

Q. How did that breast that he could not see com-

pare with the coal that you had worked and extracted!

A. Wliy, it never was as good as the coal that we
had in farther. It always was more sandy until we got

out of it. (Tr., Vol. 2, pages 269 and 270.)

Again

:

Q. Do you call the breast of the opening which Mr.

Lamborn could see, -do you call that coal ?

A. That is what we call it.

Q. How nmch of it is coal in your judgment!

A. Oh, if the clay bands were out of it, and clods

it would i)robably be three and one-half or four feet

of coal.

Q. Could you giv^e us an idea of it in i)ercentage?

A. Well, you could probably put it at 75 i)er cent.

Q. You think 75 per cent of the breast that he could

see was good coal ?

A. Yes, sir.



-58-

Q. \Miat pea-centage had the breast he couldn't see!

A. About 25 i)er cent.

Q. 25 per cent?

A. Oh, that he couldn't?

Q. The one that he couldn't see?

A. Mr. Lamborn?

Q. Yes.

A. That was probably, maybe 85 per cent.

Q. Then you will say that those two breasts showed

from 75 to 85 per cent of clean coal ?

A. Yes.

(^. You are sure of that, are you?

A. Well, I feel pretty sure. That is, I figure like

that; now tlie waste we threw out would run from 15

to 25 per cent of what we mine out of the mine. (Tr.,

Vol. 2, page 272.)

He explains later that in this new entry they rained

only underneath what he calls the clod, which was about

midway between the bottom and the top of the tunnel

;

so that the percentage of coal in the new entry must,

of course, be taken to be the i)ercentage of coal in the

lower strata of the new entry. Concerning tliis lower

);oition of the new eiitr.\-, lie testifies:

(j). And liow I'iw was that clod fi'oiii tlie bottom?

A. V\\'(> and onc-hali' or six feet.

(,). ^'oll^ coal oi' vein was five and one-half feet

thick.' .



-59-

A. Five and one-half to six feet. (Tr., Vol. 2, p.

l>74.)

It will be recalled that the witness has testified that

of this five and one-half to six feet there was three

and one-half to four feet of good coal, or about 75

per cent. Now let us see what he states as to the thick-

ness of the vein in the old works

:

Q. What was the thickness of that vein at the breast

that Mr. Lamborn couldn't see?

A. Well, it ranged along about five and a half to

six or seven feet.

Q. Now what proportion of that breast did you mine
for coal!

A. Why, we mined all of it up to the clod.

Q. And how high was that from the bottom, Mr.
Miller!

A. pTom the bottom?

Q. Yes.

A. Well, that was all the way from five and a half

to "^even feet.

Q. W^as it coal clear to the bottom?

A. Not clean coal all the way tln-ough ; there was
these clods.

Q. Did you mine it clear to the bottom as coal before

sorting ?

A. Yes, we run it all out.

Q. So that the width you mined in tliat face was

about five and a half feet?
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A. Five and one-half to seven feet.

Q. Wliat was the relative proportions of waste in

that breast compared with the breast he could see!

A. "Well, it is just as I said—about ten per cent dif-

ference.

Q. A little better.

A. Yes, sir.

Q. That is, there is a little less waste!

A. There is less waste in it; yes, sir. (Tr., Vol. 2,

pages 274 to 275.)

It is quite apparent that there was an improvement

in the coal vein the farther the work progressed, and

that the coal in the old workings was better in quality,

and that there was more of it than in the new entry,

and that Mr. King's representations were, as he states,

borne out by the facts.

Even assuming for argument's sake that he made

the statement that the coal did not re(iuire sorting, what

])roof have we that even this statement was false? Mr.

Richards, who is the only one who attempts to prove

the falsity of any of the alleged re])resentations (Mr.

Lamborn simply assuming that the representations were

false because Richards told him so), states u])on cross-

examination that u]) to the time they took out the pillar

between the new and tliie old workings whereby they

were able to get into the old room, that the coal which

had been sui)])lied has been taken out of the new work-

ings. To (|Uote:

(^. And all of the ()uti)iit of the iiiiiic up until that



-61-

time was taken out of the face of tlie new tunnel that

you had sieen?

A. Yes.

Q. And from some time in December—about what

time in December would you sayf

A. Well, I wouldn't say— I couldn't say.

Q. Then you took out this pillar and then went on

in the face of the new tunnel!

A. Yes, we kept the face of the new tumiel going all

the time. (Tr., Vol. 1, page 224.)

Q. Then none of the coal that was taken out while

you were there was taken from the breast of the old

works 1

A. No.

Q. To which Mr. King, you say, referred you I

A. That Mr. King had said was unsortable coal.

Q. None of it was taken from the breast of the old

workings at all ?

A. No. (Tr., Vol. 2, page 225.)

Again

:

Q. You never saw any coal taken from the breast

of these old workings!

A. No, sir, we never took a pound from there. I

saw samples from there which Mr. King showed me.

(Tr., Vol. 2, ]). 226.)

In the face of this evidence, can it be said with

reason that the i)laintiffs have proven that this coal
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did require sorting when ' they never mined any from

the breast of the old workings?

As to this feature of the case we are convinced that

the Court will not hold that the evidence shows any

special representation with regard to the quality of coal

in the old wofikings save that it was better coal than

that which the plaintilfs saw when they inspected the

mine, and we are also convinced that the Court will hold

that such representations as were made were true. Or,

stating it another way, we are convinced that the Court

will hold tliat the plaintiffs have utterly failed to estab-

lish by their proof that Mr. King did make the repre-

sentations as to the coal in the "old room" which they

allege he made, or even assuming the contrary, it has

not been shown that such representation was false; and

we may add that it has not been shown that such rep-

resentation, if false, was made with knowledge of its

falsity. So far as the proof goes, it may have been

made with full belief as to its truth. There is no evi-

dence that Lamboin or Rtichards ever inquired of King

whetlier he had ever }}ersonalIy inspected the coal in

the "old room," nor is it shown as a matter of fact that

King had inspected it. Whatever he rei>resented may

liave been his conclusion based upon statements made

by the miners or others who had seen the face of the

old workings, if we assume that this representation was

false we cannot i)resume tliat it was made dishonestly

or recklessly. In Sontlieni Development Company vs.

Silva, 125 r. S., 247; 'M Law Ed., 678, the plaintiff

claimed that defendant had represented to its agent

that lie had shown said aarent "all the work that was
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done in the mine that I knew an}i;lnng of," but that in

fact defendant had failed to point out certain drill holes

in the sides of an ore chamber. The Court in discussing

this feature of the case states:

"There is no direct evidence going to show who
drilled the holes. There is nothing in the entire record

to connect Silva with them, except the fact that he was

the owner of the mine, and was in possession of it at

the time when it is most likely they were drilled. But

this circumstance should not outweigh the positive

denial of Silva in his answer, and also his equally posi-

tive denial in his testimony, of his knowledge of the

existence of said drilled holes. The law raises no pre-

sumption of knowledge of falsity from the single fact

per se that the representation was false. There must

be something further to establish defendant's knowledge.

Rari-et vs. Stanton, 2 Ala., 181; McDonald vs. Trapton,

In \[e.. 225."

In this case we say, that there is nothing in the record

to show King's personal knowledge of the quality of

coal in the old breast except that he owned the mine

at the time it is claimed the representation was made,

and that this circumstance should not be sufficient to

impute to him knowledge that his statement was false

or that he made the statement with an utter disregard

as to whether it was true ot false, especially when

both in his answer and in his testimony he ]>ositively

denies that he made the representation at all.

We insist it has not been shown that King made the

representation claimed; that assuming that he did, it

has not been shown that plaintiffs relied upon it.

Neither has it been shown that such representation, if
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it was made with a knowledge of its falsity.

Plaintiffs Inspected and Examined the Property Prior

to the Contract.

Under this heading we desire to discuss assignment of

error numbered seven, and to call attention to the fact

that the whole record shows that the plaintiffs did not

rely upon the representations of Mr. King, whatever

they were, as an inducement foT entering into the con-

tract. From tlieir own testimony there is no room

for doubt that they entered into the contract because

they considered the property to be valuable not for

what it had produced, but for what it was capable of

producing to supply the trade in and about Salmon,

and the expected increased demand which would arise

with the advent of the railroad, and the future devel-

opment of the country. And they satisfied themselves

not from any statements of Mr. King, but from a per-

sonal examination of the property, from the testing of

samples of the coal, from inquiries made of the super-

intendent of the mine, and the men at work there,

and from inquiries made of the people residing in

Salmon City, that the investment which they thought

of making was a safe one, and throughout all tlie in-

s])ections and examinations of the property, Mr. King

in no wise interfered to prevent or iiinder them or

even to influence them ; they make no i)retense or claim

that lii3 did. Let us look into the testimony that we may

know wliat these men did before tliey decided to invest

tlicii money.
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Richards had for years been interested in mining.

He claims to be a mining engineer, and his business

is investing in real estate and mines. (Tr., Vol. 1, page

152.) He is also a promoter; his business being to

pirocure for sale properties Qf various kinds, and to

find purchasers therefor. He had been in the business

of leasing and operating contracts in Cripple Creek

before coming to Salmon City. (Tr., Vol. 1, page 155.)

Mr. Richards visited the mine immediately after Mt.

King had purchased it; lue examined the coal vein in

the Pollard workings; he discussed with Mr. King the

permanency of the vein, and he testifies

:

Q. And he (King) was asking your opinion about it!

A. Yes, sir.

Q. He asked whether you thought that was a good

buy or not?

A. Yes, sir.

Q. And you told him if it was developed along the

same lines that it looked all right to you I

A. Yes, sir.

Q. And you were very favorably impressed with it ?

A. Yes, sir.

Q. Well, now, what was there about this mine that

impressed you so favorably at the time?

A. The thickness of the vein.

Q. Wliere was this vein that was so thick that im-

pressed you so?

A. Where Mr. Pollard was working.
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Q. And that was in the Old Pollard workings, was it ?

A. Yes, sir.

Q. Well, now, how thick was the vein at that par-

ticular place?

A. Oh, it was five feet or six feet. (Tr., Vol. 1,

pages 159 and 160.)

After testifying concerning his visit to the mine with

Mt. Lamborn in 1908 he was again interrogated on

cross-examination and more particularly concerning his

first visit when he went to the mine with Mr. King.

Q. You had seen this breast of the old workings

yourself about the year before, hadn't you!

A. You mean when Mr. Pollaird was there!

(,). Yes.

A. No, not that part.

(^). Well, when Mr, King took you up there?

A. I had been to Pollard's workings. It was prac-

tically the same room, but not nearly so far in.

Q. You had seen the breast of the old workings with

the exception that it \fas not so far in?

A. Yes—by several hundred feet. (Tr., Vol. 2, page

Concerning a subsequent visit to the mine before Mr.

Lamborn cmns from New York he testifies that he

made inquiries of Mr. Miller and discussed liis ma])s

of the mine and workings. He does not remember

whether he inquired of Miller whether the coal had

to l>e sorted, or as to the tonnage from the mine; and

this neglect indicates that they did not regard these
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Inatters of primary importance, but that tliey were

buying the mine because of what they saw from their

inspection, and from what they considered the pros-

pects to b© for an increased production. He admits

that his purpose there was to get all the information

he could about the mine. To quote his testimony:

Q. And did you ask him (Miller) about this vein

in the old workings?

A. Yes.

Q. And what was your object in that?

A. Well, I was interested in getting what informa-

tion I could of it— in regard to it.

Q. , That was your purpose there ?

A. Yes.

Q. And you got what information you could about

that mine?

A. Well-

es). Wasn't that your purpose there, Mr. Richards?

A. At the mine?

Q. Yes.

A. Why, T wanted to see the mine; yes.

Q. You wanted to examine the mine and get what

information you could out of it?

A. Yes, sir.

(^. Preparatory to inirchasing it?

A. Yes; but T—

Q. And you had Mr. LamboTn there with you?
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A. At one time, yes; when we proposed to close the

deal.

Q. And at this particular time!

A. No, I was there several days before Mr. Lamborn
came.

Q. And you were investigating the mliue, were youf

A. Well, I was there, a time or two. (Tir., Vol. 1,

pages 164 and 165.)

He admits that he was at the mine three or four times

between the time he came back from New York and

the time that Mr. Lamborn came to Salmon (Tr., Vol. 1,

page 165) ; that he was there for the purpose of get-

ting all tine information he could, and that he thought

he had all the information that he needed. (Tr., Vol. 1,

page 166.)

liichards and Lamborn visited the mine in July; they

went there wiith a view of })ui-cliasing the property;

they talked with the jiersons who were at the mine;

went into the mine; had free access to the property,

and Mt. King was not there to in any way interfere

witli tlieir examination. Mr. Miller was at the mine

and they asked him such (|uestions as apjjeared to them

to be proper in making an investigation of the prop-

erty; they asked him about the extent of the works,

aii<l he showed them the jiroperty; they also inquired

of the citizens of Salmon concerning tiie character

of tliis coal; saw some of the coal burned; saw the

miners mining the coal, and saw the coal being taken

to town by the residents of Salmon; talked to people

to whom the coal was sold about how it burned, and
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wliat they paid for it. And all tluis was done by

Richards and Lamborn in pursuance of their plan

to investigate the property, and to get all the informa-

tion they co'uld about it. (TIr., Vol. 1, page 215.)

Richards states that they knew that all the coal coming

out of the mine when he and Lamborn werie there had

to be soTted, and they expected to sort it. (Tr., Vol. 1,

pages 211 and 212.) They knew that King was not

an expert on coal mines, or on coal, and he did not

pretend to them to be an expert. In fact. King had

invited Richards' opinion as one able to pass judgment

upon mining property, as to whether his (King's)

investment was a good one. (Tr., Vol. 1, page 216.)

Ijambom says he was practically dragged to Salmon

by Richards. Richards has insisted that • Lamborn

come and inspect the property, and aftsr his arrival

they made as complete and thoTough an examination

as they desired in the absence of Mr. King and entirely

fre!3 from his influence. They did not take Mr. King's

word concerning this property; they went out and

inspected it. (Tr., Vol. 2, pages 315 to 317.) Lam-

born relied not upon King's woTd but upon what Rich-

£irds represented and upon his own inspection of the

];roperty. This young mining engineer in whom Lam-

l»rn had such great confidence considered that he had

a great projwsition in hand, and Lamborn assures

Richards that it is upon him that he (Lamborn) would

de]yend. Notwithstanding this dependence upon his

co-plaintiff, however, Lamborn to satisfy Richards

came to Salmon to acquire a more complete satisfaction.

These two unsophisticated gentlemen would have it
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appear that they were ttvo innocent, credulous, con-

fiding and uninformed individuals who were duped

because of some remarks made by Mr. King, and that

the Court should not hold them in anywise responsible

simply because they several times freely inspected

and examined the property. Lamborn had had tlie coal

analyzed before he left New York. (Tt., Vol. 2, page

318, also 322.) When he reached Salmon City he

visited the mine on three occasions (Tr., Vol. 2, page

324), and went into the workings, and all over the

outside surface. He states that he made no request

of Mr. Miller for the stubs to ascertain what had been

the output of the mine. (Tt., Vol. 2, page 316.) This

appears to have been quit« as unimportant to Mr.

Lambom as it was to ^h\ Richards, who as we have

shown, was also not "i^articularly anxious" to inspect

the stubs. Mr. Lamborn testifies, however, that not-

withstanding tliat his examination was not so com-

plete as it might have been had he not been nei-A^ous,

that he understood well enough when thej"^ purchased

the mine tliat it was not the best of coal (Tr., Vol. 2,

page 317), and that he judged that King didn't know

anything more about a coal mine than he (Lamborn)

did. In conclusion he states that he feels much cha-

grined because of his lack of judgment in this trans-

action, and admits that he handled it in a lax business

way, but attempts to justify liimself by adding that

"it was a question of absolute confidence on the ])art

of Mr. Richards and Mr. King." (Tr., Vol. 2, page 331.)

Such is the evidence of the conditions sui-rounding

the transaction between plaintiffs and defendants. It is
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clear that they relied upon their own inspection and

investigation rather than upon the mere statement of

Mr. King as to what the mine had iDroduced (which

they have not shown to be false) or upon his state-

ment that the coal in the old room was "unsortable."

We think tlis Court will not relieve the plaintiffs upon

such a showing as is disclosed by the records.

Plaintiffs May Not Claim to Have Been Defrauded

When They Investigated for Themselves.

"It is established by a beadroll of authorities to

which there is no substantial dissent, that where a pros-

pective purchaser undertakes to make, and does make
an investigation of his own, and the vendor does nothing

to prevent it from being as full as is desired, the pur-

chaser cannot be afterwards heard to say that the

vendor made misrepresentations which he relied upon
to his hurt."

Pittsburg L. & T. Co. vs. Ins. Co., 140 Fed., 888.

The foregoing was an action for deceit, but the prin-

ciple announced applies in this case.

"The third defense denies that the plaintiff relied

upon the representations or statements made by Strat-

ton, but on th? other hand made its own examination of

the property and acted upon the results of such examina-
tion; that full and ample opportunity was afforded

the company prior to the conveyance of the property
to inspect the books, papers, accounts, assay certificates,

mill and smelter returns, etc., covering a period several

years })rior to the transfer; and that the plaintiff pro-

ceeded and acted ujjon information and facts derived



-72-

from sources other than from Mr. Stratton or his agents.

I think the rule is well settled that in cases of this

character to enable the plaintiff to recover, tliene must
be false representations, and the purchaser must have

• purchased upon the faith and credit of such ri&pre-

sentations to his damage; and a defense which shows

that a purchaser not only did not rely upon the false

representations charged against the vendor, but availed

himself of the opportunity afforded him to make the

fullest examination, and did make such examination,

and as a result thereof, purchased the property, if sup-

ported by proof raises an effectual bar to the plain-

tiff's case, and is a good defense. Southern Devel-

opment Company vs. Silva, 125 U. S., 247; 8 Sup. Ct.,

881; 31 Law Ed., 678; Crocker vs. Manley, 164 111., 282,

45 N. E., 577, 56 Am. St. Rep., 196; Weist vs. Grant, 71

Pac, 95; Van Well vs. Winston, 115 U. S., 228, 6 Supt.

Ct., 22; 29 Law Ed., 384."

Stratton 's Independence vs. Dimes, 126 Fed.,

968, 988, 978.

In Farrar vs. Churchill, 135 U. S.^ 609, 34 Law Ed.,

246, the complainant sought to enjoin the enforcement

of a contract for tlie payment of the purchase money

due on land, and to recoup damages suffered, because

of fraudulent representations. The land was pur-

chased upon an express representation as to the number

of acres under cultivation, and as to the number of

acres "above overflow" from the Mississippi river, and

ill making the purchase the ])laintiff had exi)ressly stated

tiiat lie <lid so because of these particular representa-

tions, it apjx'ars, Jiowever, that ])rior to tlie purchase

he visited thie plantation with a view of inspecting it,

Mild was taken over the property by the party in
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eliarge, and tlie Court held that he could not escape

liability. To quote:

"The general principle applicable to fraudulent repre-

sentation are well settled. Fraud is never presumed;

and when it is alleged tlie facts sustaining it must be

clsarly made out. The representation must be in re-

gard to a material fact ; must be false, and nmst be acted

upon by the other party in ignorance of its falsity, and

with a reasonable belief that it was true. It must be

the very ground on which the transaction took place,

although it is not necessary that it should have been

the sole cause if it were proximate, immediate and ma-
terial. If the purchaser investigates for himself, and

nothing is done to prevent his investigation from being

as full as he chooses, he cannot say that he relied on

the vendors' representations."

See also:

Shai>piro vs. Goldberg, 192 U. S., 232; 48 L. Ed.,

419.

Southern Development Company vs. Silva,

supra.

Slaughter vs. Gerson, 13 Wal., 379, 20 L.

Ed., 627.

In Smith & Benham vs. Curran & Hussey, 138 Fed.,

150, the defendants sought to escape obligation under

a contract on the ground of false representations in-

ducing the execution of it. It was shown at the trial

tliat they had made an investigation concerning the

work to be ])erformed and obtained all infonnation

for which they made request. We quote from the

ojiinion :
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" Taking up first the question of the defendant's lia-

bility upon the facts so found, before discussing the

subject of damages, it is idle to arg-ue that the agree-

ment is invalid because it was induced by fraudulent

misrepresentations on the part of the plaintiffs. How-

ever widely divergent the conditions, on which the suc-

cess of the enterprise depended, are found to be from

what was represented in the discussion between the

parties leading up to the agreement, the defendants,

through Curran, who went upon the ground and was

given all the information asked for, undertook an

independent investigation, after the preliminary or

provisional agreement, and before entering into tlie

final one, and by that they are bound. It does not

matter that this was not thorough, although a month

was given to it; or that it failed to develop tlie dis-

couraging features which subsequently appeared. Ev-

ery ()j)])ortunity was afforded to make it as full as was

necessary, and tiiere were many things, such as the

flow and fall of the stream, the character of the coun-

try to be traversed, the distance (which is now com-

plained of as some three miles more than was stated),

and the elevation and lay of the land, which were

ai)])arent to the observation of any one, and pre-

sum])tively much better understood and appreciated by

the defendants, with their technical engineering train-

ing, than by the plaintiffs. There is no pretense, and

certainly there is no evidence, that the plaintiff's did

not honestly believe and rely ui)on the representations

made in the prosi)ectus. by which they were aiijiarently

as nmch misled as the defr'iidants; their confidence and
good faitii being shown by the large amount of money
wiiich they were prepared to advance. The most
that can lie said is that they ought to have known with

exactni'ss the truth of what was asst^rted in the ])ros-

l)ectus before allowing it to be made the basis of nego-
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tiations. But whatever might have been the result,

had the matter rested there, the defendants, veiy prop-

erly, before going into a project of this character and

magnitude, took time to look into it; and if they failed

to infonn themselves as fully as they might and ought,

not having protected themselves by a warranty, they

cannot now be heard to say that the agreement was

entered into in reliance upon the representations of

the plaintiffs, and that, these having failed, they are

relieved."

In Famswortli vs. Duffner, 142 U. S., 43, 35 L. Ed.,

931, it is said:

*'The neglect to make a reasonable examination will

preclude a purchaser from rescinding a contract of

purchase on the ground of false and fraudulent repre-

sentations; he is also precluded when it appears that

he did make such examination, and relied on the evi-

dence furnished by such examination, and not upon

the representations."

And Pomeroy in his Equity Jurisprudence at Section

892, declares tliat a person is not justified in relying

upon representations: "1. When, before entering into

the contract or other transactioir, he actually resorts

to the proper m,eans of ascertaining the trutli and

verifying the statement. 2. When, having the oppor-

tunity of making such examination, he is charged with

the knowledge which he necessarily would have ob-

tained if he had prosecuted it with diligence. 3. "Wlien

the representation is concerning generalities equally

within the knowledge or means of acquiring knowledge

possessed by both parties."

The plaintiffs charge in their comi)laint and are very
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careful to enlarge upon it 'in their evidence, that at the

time of their negotiations with him, Mr. King was

president of the First National bank at Salmon City and

stood high in the social and commercial life of tlie city.

They seem to suggest that for this reason King is

the more r^esponsible for his every expression, and that

their own conduct in investigating the property should

not count against them. This attitude of the plaintiifs

is tantamount to an admission of negligence on their

part for failing to require production of the proofs

of the output of the mine, which neglect they seek to

justify by the claim of implicit faith in King because

of his high standing. In the Farnsworth-Dulfner case,

just cited, where a somewhat similar claim was made

by the plaintiffs, the Court says:

"It is further charged in the bill that 'in order to

induce said plaintiif to accept and confide in said repre-

sentations as to the validity of said title, and in order

to prevent the said plaintiff from making inquiries in

other directions respecting the same, the said Daniel

1). T. Famsworth at the time of making the said repre-

sentations respecting the said title, also represented

to the said plaintiff that he, the said Daniel D. T. Farns-

worth, had been governor of the state of West Vir-

ginia and a meml)er of the senate of the same state,

and was at the time of making such r8])resentations,

jjresident of a bank, and the president of a railroad

company and a member of the Ba])tist church, and
had theretofore built an edifice, which he ])ointed out to

the said phiintiff, and that he was not such a man as

would deceive or take advantage of the said plaintiff

or w(mld have anything to do with titles to hind unless

they were good titles.'
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According to the plaintift"'s testimony it would appear

that these statements were made before the signing of

the original contract. According to Mr. Farnsworth

that while he did make statements of that character

it was only after the contract was signed, and while

walking about the city with the plaintiif, and in re-

spouse to inquiries made by him. But, furthier, the tes-

timony of Mr. Farnsworth is that these matters con-

cerning himself thus stated were true, and there is no

suggestion anywhere that they were not true. If they

were true they certainly were not false and fraudulent

representations, and if false they were not of a cliaracter

to invalidate a contract. It would hardly do to hold

that a party was induced into a contract by false and

fraudulent representations because one of the vendors

represented that he had been governor of the state,

and was a member of the church and president of a bank

and railroad company."

In this case it is not contended that to influence the

plaintiffs to sign the contract and notes. King repre-

sented that he was president of the First National bank,

or that he was highly respected in the community, and

received in the best society, but plaintiffs allege that

because they found King in this situation in Salmon,

lliat they beliieved him more readily. Under the rule

announced in the Duifner case if King had made these

representations, and they were true (or even if false),

plaintiff would have no right to complain. How much

less reason have they for complaint when King did

not attempt to impress the plaintiffs by reason of the

high standing he had in the community, and when they,

without suggestion from him, accorded his statements

greater weight simply by reason of what they found

his standing to be?
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Proof as to Damage or Injury.

Under this Leading we desire to discuss assignments

of error numbered five and nine.

By reference to the bill of complaint in this case it

will be found that there is no charge that plaintiffs

suffered any pecuniaiy loss by reason of the misrepre-

sentations. There is no diarge that they were damaged,

and there is nowhere in the evidence any attempt upon

tlie part of the plaintiff's to show that they suffered

any pecuniar}^ loss or damage by reason of the alleged

de'ceit. And at the time this case was argued in tlie

trial court counsel for plaintiffs stated to the trial judge

that the cause was tried upon the theory that it was

unnecessary to allege or make proof of acual loss in

cases of this character, and the trial judge decided that

it was unnecessary to allege or prove any actual loss

to have been suffered. It seems to us that in this hold-

ing the trial court was clearly in error, and that for

this reason if no other, its decree must be reversed. It

is authoritatively and definitely settled that in actions

at law for damages on account of fraudulent representa-

tions made by the vendor, the vendee is entitled to

recover only the difference between the actual value

of the ]j'io])erty and the amount paid for it, and not the

difference between the actual value and the value which

it would have had liad the representations relied u\Hm

been true

.

Sigafus vs. Porter, 17J) T. S., 11(5.

And as stati'd by the trial judge it logically follows

that in an ('(|uity suit to cancel a conti-act, no pecuniary
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loss is shown to the party deceived unless it is shown

that the actual value of the property was less than

the purchaser paid or agreed to pay for it. In any

event it is apparent that plaintiffs did not allege or

i:)rove any pecuniary loss or damage from any stand-

]»oint whatever, either in accordance with this or any

other rule. This suit, though one brought in equity,

is in substance and effect an action of deceit.

Arkwright vs. Brobsld, 16 Ch. D., 301, 320.,

Smith vs. Chadwiek, 20 Ch. D., 27, 68.

It has been many times stated by the Supreme Court

of the United States, and so far as our investigation

goes this rule has never been departed from by that

court, that it is absolutely essential that in cases of

this character brought to rescind contracts that plain-

tiff must show some actual damage or i>ecuniary loss.

In the case of Southiern Development Company vs.

Silva, 125 U. S., 247, this rule is laid down in language

that is unmistakable, in an action where the relief

sought was a decree rescinding a contract of purchase

on the ground of fraudulent representations. The

Court there states

:

"The burden of proof is on the complainant, and

unless he brings evidence sufficient to overcome the

natural pr&sumption of fair dealing, a court of ecjuity

will not be justified in setting aside the contract on

the ground of fraudulent reijiresentations. In order to

establish a charge of this character, the complainant

nmst show by clear and decisive proof
*

'

* * Fifth-

ly, that it was acted on by com])lainant to his damage."
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And further on in discussing the case, Mr. Justice

Lamar uses this significant language:

"It is essential that the defendants' representations

have been acted on by complainant to his injury."

Again: Mr, Justice Strong in the case of Atlantic

Delaine Co. vs. James, 94 U. S., 207, used the following-

language :

"Cancelling an executed contract is an exercise of

the. most extraordinary power of a court of equity, and

that power ought never to be exercised except in a clear'

case, and never for an alleged fraud unless fraud be

made clearly to appear. Never for alleged false repre-

sentations unless their falsity is certainly proven, and

unless the complainant has been deceived and injured

by them."

Again in the case of Clark vs. White, 12 Peters, 178;

IK) Law^ Ed., 176, the Court uses the following lang-uage

:

"In equity as at law fraud aud injury must concur to

furnish ground for judicial action, the mere fraudulent

intent unaccompanied by any injurious act is not the

subject of judicial cognizance."

The case of Shrader vs. Shrader, 51 N. E., 479, the

Supreme Court of Indiana uses the following language:

"Fraud without damage or injury to the complaining

l)arty creates no cause of action. The rule is elementary

find is one of univei'sal ap])li(*ation."

Wiley vs. Howard, 15 Ind., IGI).

Cooley on Torts, pages 474 and 475.

Ill the case oi' .iackway vs. Proudfit, 7() Neb., ()2, the

Court states the rule to be as follows:
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'
' It lias been very justly remarked that to support an

action at law for misrepresentation there must be a

fraud created by the defendant, and a damage resulting

from such fraud to the plaintiff; and it has been ob-

sei-ved with equal force by a very learned judge in

equity that fraud and damage coupled together will

entitle tins injured party to relief in any court of justice.

Jn Bishpam's Principles of Equity, 6th Ed., Section 217,

it is said that fraud without damage is no ground for

relief at law or in equity. Again in Pomeroy on Equity

Jurisprudence, 3rd Ed., Section 898, the rule is laid

down that the party must suffer some pecuniar}" loss or

injury as a natural consequence of the conduct induced

by the misrepresentations. In short the representations

nmst be so material that its falsity renders it unconsci-

entious in the person making it to enforce the agree-

ment or other transaction which it has caused. Fraud

without resulting pecuniary damage is not a ground

for the exercise of remedial jurisdiction equitable or

legal. Courts of justice do not act as mere tribunals

of conscience to enforce duties which are purely moral.

In 14 Am. & Eng. Enc. of Law, 2nd Ed., 140, it is stated

:

Relief of redress will not be granted either by way of

rescision or by way of damages at law or in equity

if it clearly appears tliat the party complaining has not

sustained any pecuniary damage or otherwise been put

in any worse position than he would have been if there

had been no fraud. * * * "While as suggested in the

authority last quoted, tlii&re is some diversity of opinion

in the adjudged cases as to the nature of damages which

will warrant a rescision of a contract. The very great

weight of autliointy, however, is in line with the text

writer above quoted on the proposition that it must be

actual pecuniary damage as distinguished from a moral

or theoretical injury." In the case of American Build-

ing Association vs. Bear, 48 Neb., 455, the Court uses
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the following language: '"False representations as the

basis of an action whether for damages or for the

rescision of a contract, are such only as in some man-

ner actually misled the complaining party to his dam-

age."

In the case of Jackway vs. Proudfit, supra., a rehear-

ing was asked for and granted, and on the rehearing

the former opinion of the court was adhered to, and tlie

case cited by Judge Dietrich in his opinion, Hansen vs.

Allen, 117 Wis., 61, is distinguished and held not to

apply to actions of this character, and only to apply

in cases where the particular property intended to be

purchased was not obtained.

The case of Clapp vs. Greenlee, cited in Judge

Dietrich's opinion, is a case similar in facts to that of

Hansen vs. Allen; and the case of Bret vs. Cooney, cited

by the Judge, as we conceive it, is not in |)oint in this

case as there the act complained of was the violation

of a moral obligation existing which the parties well

understood. The only case cited by Judge Dietrich that

appears to be in point is 146 Fed., 1000, and the facts

of that case were somewhat peculiar, but, however tha;t

may l)e, it is only the District Judge's decision, and is,

we submit, contrary to i)ractically every otlier authority

upon this (juestion.

In the case of Shubert vs. Gas Light (V)m])any, 41

III. A|)p., 181, it aj)pears that i)laintift' exciianged stock

owned by him in one corporation for stock in anotlier

corporation, and in an action brought by his executor

to exchange the stock, the Court says

:

"It <locs not aji|i(ai' that the (IcrcudrUit Henry Shubert
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was injured by the fraud said tO' have been practiced

upon him. It is nowhere alleged that the Gas T'rust

C3rtificates received by him were, or are any less valu-

able than the stock by him exchanged therefor, or that

the Income ot profit therefrom has been or was any less

than the increase of the stock would have been. To
authorize a ciourt of equity to set aside a sale made
upon fraudulent representations it must appear that

the party was not only misled, but misled to his preju-

dice or injury, for courts of equity do not any more
than courts of law, sit for the purpose of enforcing

jinoral obligations, or correcting unconscientious acts

which are followed by no loss or damage."

In Aron vs. De Castro, 59 Hun., 623 ; 13 N. Y. Sui>.,

31
'2, an action was brought to rescind a sale of stock

upon the ground that the plaintiff had been induced to

purchase the same by reason of false and fraudulent

representations. The Court said:

''It is urged ujion the part of the defendant that

the plaintiff had shown no damage by reason of the

representations made to liim which lead to the purchase

by him of the stock in question. This point seems

to be well taken. There is no evidence going to show

that the stock was not worth what was paid for it. Nor
was there any evidence showing that the i)laintiff at

tlie time he attempted to rescind could not have sold the

stock at the price which was paid for it. It is the well

settled rule that it is the very essence of acts of fraud

and dsceit that the same should be accompanied by

damage. Fraud without damage, or damage without

fraud will not sustain an action. It is true that these

principles were laid down in actions at law, but the

same rule prevails in actions in equity, because unless

th'2 plaintiff has suffered damage by reason of fraudu-



-84-

Icnt representations he luis not been wronged thereby,

and the fraudulent transaction implies a wrong done

as w^ell as a person wronged. It may be urged that the

mere showing tliat the representations which were

the inducing cause of the purchase on the part of the

plaintiff were false implies damage, but there is no

presumption of damage arising from a representation

which is proved to be false. It rests upon the plaintiff

to prove not only the falsity of the representation, but

that some damage at least has been sustained thereby,

and there is no difference in this respect between pro-

ceedings in equity and proceedings at law."

The following cases holding to the same rule are

directly in point:

Wenstrom vs. Parnell, 75 Md., 113.

Cochran vs. Pasacault, 54 Md., 1.

Bomar vs. Prosser, 181 Ala., 215; 31 So., 430.

Harris vs. Hansom, 25 Miss., 304.

Lake vs. Tyree, 90 Va., 719.

Marriner vs. Dennison, 78 Cal., 202; 20 Pac,

380.

Wylie vs. Howard, 15 Jnd., 169.

Currey vs. Keyser, 30 Ind., 214.

Neidfer vs. Chastain, 71 hid., 363.

In Volume 9 of Cyc, page 431, this rule is laid down

ill the t'ol lowing language:

"As ill an action for deceit so also in an order to

avoid a contract for false rei)resentations, it is essential

that the party complaining shall have been prejudiced or

injured jjy the fraud."

Again in Vol. 0, Cyc, pagi; 32(j, llic rule is stated in

the following language:
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"And the bill must siiow that injury has resulted

to the coinplainant from the misrepresentations."

In Bailey vs. Fox, 20 Pac, 808 (Cal.), the Court uses

the following language:

"The complaint states no cause of action so far as it

relates to fraudulent representations respecting tlie

question of former profits of the business. It contains

no allegation that the plaintiff was induced thereby to

pay a higher price for the goods than he would other-

wise have done. Nor is it averred that the business was

not profitable after the plaintiff bought into it. In

other words, there is nothing in the complaint to show

that the plaintiff was in any way injured by the repre-

sentations admitting them to have been false. In order

to entitle a party to rescind a contract he must not only

show the fraud, but that as a result thereof some dam-

age has resulted to him."

In the case of Morrison vs. Lods, 39 Cal., 385, the rule

is stated in the following language:

"The rule is well settled that a recovery cannot be

had for false representations without proof of dam-
age.

"

In the case of Sonnesyn vs. Akin, 104 N. W., 1026, the

Court uses the following language: Citing a great num-

ber of cases

:

"Courts of equity do not, any more than courts of

law, sit for the purpose of enforcing moral obligations

or correcting' unconscientious acts which are followed

by no loss or injury. 1 Story's Equitable Jurispru-

dence, 202 ; Vernon vs. Keys, 12 Ea,st., 637 ; 9 Cyc, 431

;

and cases cited. It is accordingly well settled that false

statements of a vendor of real estate in i)i-ocui'ing the
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execution of a written contract for the pnrcliase and

sale thereof, which are neither attended or followed by

injury, will not sustain an action for dec&it. As to tliis

action it is Siaid that 'there must not only be a false

representation made with intent to deceive, but the rep-

resentation must be relied on and cause damage to a

party before an action will lie. Barber vs. Kilbourn, 16

Wis., 485; Castlemau vs. Griffin, 13 Wis., 535; Freeman

vs. Venner, 120 Mass., 424; Ide vs. Gray, 11 Vt., 615;

Randall vs. Hazelton (Mass.), 12 Allen, 412; Ftiller vs.

Higdon, 25 Maine, 243. In Alden vs. Wright, 47 Minn.,

225, 49 N. W., 767, the Court states that one of the

essential elements which constitutes a cause of action

for deceit is 'that the party induced to act has been

damaged. He must have acted on faith of tlie false

rei)resentations to his damage. The party cannot sus-

tain an action of this character when no harm has come

to him. Deceit and injury must concur— and it is

equally well settled tliat a court of equity will not ad-

judge a rescision of a contract for the purchase and sale

of real estate on account of fraudulent representations

in jjiocuring its execution, unless damage or injury is

shown. Marriner vs. Dennison, 78 Cal., 202; 20 Pac,

386; Bailey vs. Fox, 78 Cal., 389; 20 Pac, 868; Morrison

vs. Lods, 39 Cal., 381; Purdy vs. Bullard, 41 Cal., 444;

Waiiiwright vs. Weske, 82 Cal., 193; 23 Pac, 12;

Southern Development Company vs. Silva, 125 U. S.,

247; 8 Sup. Ct., 881, 31 Law Ed., 678; Smith vs. Rich-

ards, 13 Peter (I'. S.), 26; 10 L. Ed., 42; Wainscott vs.

Ocx^-idental, etc, Assn., 98 Cal., 253; 33 Pac, 88; Huff-

man vs. I.ong, (Minn.), 42 N. W., 355; Johnson vs. Sey-

mour (Mch.), 44 X. W., 344; Armstrong vs. Breen

(Iowa), 69 X. W., 1125; Beard vs. Bliley (Colo. App.),

34 Pac, 271; Xelson vs. Grondalil, 12 X. 1)., 11,396 X.

W., 299, and cases cited."

Ill tilt case of I'nrdv vs. P.uilaid, 41 Cal., 444, the first
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syllabus is: "The party to a contract is not entitled to

a judgment rescinding same on the ground of fraudulent

representations unless he has been injured by reason

of his reliance on such representations."

This whole nxatter is quite fully discussed in a note to

Jackway vs. Proudfit, supra, as reported in Volume 14

of American & English Annotated Cases at page 258.

The annotator of this case evidently considering the rule

to be well settled, and it seems that it is well settled,

and that the authorities are very strongly, and almost

entirely one way, and under them it seems to us that the

decision of the trial court is clearly erroneous.

In conclusion we have to say that tlie opinion of the

trial court indicates that the judge was not at all clear

as to what he ought to do about this entire matter, as

it seems to us that he clearly committed error in de-

ciding the case the way he did in view of his expressed

opinion as to the facts. The judge clearly finds that

there was no damage or injury suffered. He clearly

finds that the plaintiff Richards did not come into court

with clean hands. He suggests that Lamborn and Rich-

ards were co-operating together in such a way as to in a

sense deceive the respondent King. The trial judge states

in so many words that if Richards were the sole plain-

tiff he would dismiss the bill, and yet after all grants

relief to a plaintiff who according to his own statement

was clearly not entitled to relief, merely on account of

the plaintiff Richards' relations to Lamborn. We be-

lieve that we are justified in saying that the whole

record of this case disclosed the facts to be that Rich-

ards and Lamborn co-operated, together, and in a sense
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deceived King, and then when they discovered that they

could not sell the bonds which they intended to issue

i!])on the property, they resolved to call the whole deal

ot¥, and in order to do so prepared their stories so

as to attempt to show fraudulent representations. We
have here a mine promoter and a sugar broker, and

tliey have done very well in stating their side of the

case were it not for the letters and circumstances sur-

rounding it. But nothing could be more significant than

the letter written by Eichards to Lamborn under date

of March 5, 1909 (Tr., pages 427 and 428, Vol. 2), where

Richards says: "There is another point I want to have

cinched before we start on the thing, and that is the

distribution of the bonds when they are issued."

And again where he says

:

"But I exi)ect to draw $22,500.00 in bonds our way."

And where he states:

"We can force King to put u]) a bond to pay the in-

terest on the $S(),0( )().()() bonds."

This was long after the fraud had been discovered,

if any was discovered, and indicates that Richards and

Lamborn were not the innocent and confiding victims of

King, but were working together to deceive King, and

that Richards, who was King's agent in the start, had

turned against his j)i-incii)al, and was standing in with

l^amborn to injure King. Riichards exploited this mine

for several months, and had possession under the con-

tract. How much coal he took out does not ajypear;

wliethei- he i(H'eived any- pi'ofit or not does not appear.
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Apparently he appropriated and kept the proceeds of

all the coal he took out. He then abandoned the mine,

wrote this letter on the 3rd of March, 1909, after such

abandonment, and acted in a way that indicates clearly

that he is not entitled to any relief whatever in a court

of equity. We submit that the judgment rendered in

the trial court is erroneous and should be reversed.

Respectfully submitted,

Clark & Budge,

Attorneys for Appellants.
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STATEMENT.

That between the Spring of 1906 and the 30th day of

July, 1908, on which latter date the contract in question was

executed, the Appellee, Mr. Richards, visited Salmon City,

Idaho, and there became acquainted with the Appellant, Mr.

King. Mr. King was President of the First National Bank,

his friends and associates were of the best people in that

section, he had a nice home and family. Mr. Richards used

the Bank of Mr. King as his headquarters, and was in daily

conversation with Mr. King, and became intimately ac-

quainted with him, so much so that he consulted him in ref-

erence to his own business matters, did his banking with

Mr. King's bank, and had great confidence and reposed

great trust in Mr. King as his friend and advisor. That
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during the time above mentioned, the testimony discloses

that Mr. Richards and Mr. King were planning to dispose

of this coal property ; that they had numerous conversations

and considerable correspondence; in this correspondence

Mr. King seems quite enthusiastic about the property, its

value and prospects. On or about June or July, 1908, Mr.

Richards having been previously acquainted with the Ap-

pellee, Mr. Lamborn, Mr. Richards presented this coal prop-

erty to Mr. Lamborn in New York, telling him what Mr.

King had stated about the property, its production, value,

etc., and showed Mr. Lamborn a letter from Mr. King rela-

tive to the production of the property during the previous

eleven months. It seems that Mr. Lamborn wanted a more

definite statement from Mr. King, and thereupon a tele-

gram was sent to Mr. King; and Mr. King, in reply to such

telegram, stated definitely what the mine had produced.

Shortly after this, Mr. Richards and Mr. Lamborn met Mr.

King at Salmon City, and there Mr. Lamborn found that

Mr. King occupied a prominent financial position, had a fine

home, a nice family, and entertained Mr. Lamborn very

graciously, and Mr. Lamborn found that Mr. King stood

high in that community, and that the statements made to

him by Mr. Richards relative to his standing, were fully

confirmed. And in their conversations about the sale of

this property, Mr. Lamborn looked upon Mr. King as an

associate in the undertaking and trusted him without re-

serve. That during their conversations relative to the prop-

erty and its value, it appears that the old workings where

Mr. King had been taking out his coal, were closed to in-

spection from a cave-in in the workings, and as showing
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the investment, should they enter into the contract, Mr.

King made the following statements on which the appellees

relied in entering into this contract, to-wit

:

(a) That the entire breast of what was known as the

"old room" in the workings of the property included in such

contract, contained more than five feet of clean coal that

would not require sorting.

(b) That during the eleven months immediately pre-

ceding the making of such contract the appellant, Harry

G. King, had extracted and sold from such property more

than 2300 tons of coal to the people around Salmon City.

(c) That during the same time he had also mined from

such property and sold to the Copper Queen Mine, 300 tons

of coal.

Upon this basis the respective parties entered into this

contract, and the appellees paid their money and gave their

notes.

The testimony further shows that though requested sub-

sequently to the making of such contract, that Mr. King

produce the record showing the production of the coal, that

the appellee, Mr. Richards was becoming suspicious as to

the truth of these statements by Mr. King, and Mr. King

stated that he could verify his statements. The work was

progressing in the development of this property and some

time in January, 1909, following the execution of this con-

tract, the appellee, Mr. Richards, discovered the stubs show-

ing the weight of the coal produced since Mr. King had this
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property, and from these stubs it was disclosed that instead

of producing 2600 tons, as stated, he had only produced 585

tons, all told, and in the progress of this development, the

old workings which had been closed by the cave were

broken into, and this breast of coal which Mr. King stated

contained over five and one-half feet of clean coal that

would not have to be sorted, was found to be very largely

waste. Thereupon appellees became dissatisfied and called

upon Mr. King to cancel the contract and return the money

and notes, which he refused to do, stating that the deal

suited him and if it did not suit appellees they could do the

best they could about it.

During the trial appellants introduced considerable testi-

mony showing the great value of these coal lands as farm-

ing lands, presumably upon the theory that by so doing

they made a showing that appellees had not been injured by

this transaction. But the appellees contend that they were

purchasing this land as coal land and based their invest-

ment upon the statements made by Mr. King, which were

subsequently found to be untrue, and therefore, that the

contract should be cancelled, and the money and notes be

returned. Mr. King still holds title and possession to these

coal lands, so that should the contract be rescinded, there

is nothing for the appellees to return to the appellants to

place them in status quo.

ARGUMENT.

The facts alleged and admitted are as follows:
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1.

That the contract set forth on pages 13 to 16, and pages

136 and 140, inclusive, of the record was entered into, as

alleged.

2.

That the appellant, H. G. King, was a stockholder, direc-

tor and President of the First National Bank of Salmon

City, Idaho, as alleged.

3.

That the payments alleged were made under the terms

. of such contract

4.

That the notes of the appellees were given as alleged.

The material facts alleged and denied are as follows:

1.

That the appellees reposed confidence in appellant, H. G.

King, by reason of his business connections and social

standing.

2.

That the appellees accepted the alleged false statements

and relied upon them as true.

That the appellant, H. G. King, for the purpose of in-

ducing the appellees to enter into such contract and cheat-
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ing and defrauding the appellees, falsely stated

:

(a) That the entire breast of what was known as the

"Old Room" in the workings of the property included in

such contract, was clean coal and did not require sorting.

(h) That such coal found in the "Old Room" was the

same strata as the upper strata then exposed at the breast

of the new entry.

(c) That it was not possible for the plaintiffs to ex-

amine such portion of such workings of the mine for them-

selves.

(d) That during the eleven months immediately pre-

ceding the making of such contract, the appellant, H. G.

King, had extracted and sold from such property 2300 tons

of coal to 'the people of Salmon City.

(e) That during such time he had also mined from such

property 300 tons of coal and sold the same to the Copper

Queen Mine.

(f) That the said defendant, H. G. King, at the time

of making such statement knew the same to be false.

4.

That appellees were deceived or injured by the alleged

false statements of the appellant, H. G. King.

5.

That the appellants have not sold or transferred the said

promissory notes.

Upon these issues such cause was tried, and as the speci-
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the insufficiency of the evidence to sustain the decree of the

Trial Court, in order to determine this question, it will be

necessary to have recourse to the record. In calling the

Court's attention to the testimony as bearing upon these

controverted points, we will endeavor to do so in a cronolog-

ical manner and in the natural order of events.

Standing of the Appellee, H. G. King.

On pages 109, 110 and 111, it appears that from and

after the Spring of 1906, Mr. King was engaged in the

banking business, and was President of the First National

Bank of Salmon City, Idaho, and that the appellee, Mr. Rich-

ards, met Mr. King daily at his bank, using such bank as

his chief loafing place, daily coming in contact with Mr.

King, and thereby becoming intimately acquainted, and that

Mr. King stood first class in that community, and this inti-

macy continued until January, 1909, and during that time

Mr. Richards did his banking business with Mr. King, con-

sidering him as his confidential friend, discussing intimately

with him his business affairs, and reposing in Mr. King

the greatest confidence. And, as shown on page 141, by

reason of such acquaintance, Mr. Richards reposed abso-

lute confidence in Mr. King, and felt that he knew him to

be true. And on pages 302 and 303, the appellee, Mr. Lam-

born, it appears, found Mr. King when he arrived at Sal-

mon was President of the First National Bank, that he had

a delightful home and family, and that he entertained Mr.

Lamborn at his home, and that he met the friends of Mr.

King, who were some of the most influential citizens of that
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place, and that he took occasion to ask, in as delicate a

way as possible, the leading citizens there relative to the

standing of Mr. King, and they represented it as the high-

est in town, and the general attitude, and the attitude of

Mr. King and his family towards Mr. Lamborn indicated

that Mr. King was at the height of the local business and

society there. And from what Mr, Richards had previously

told him, Mr. King reiterated to Mr. Lamborn the state-

ments he had made to Mr. Richards in writing, and he

found Mr. King occupied the position Mr. Richards had

stated, and that he relied upon him, and they talked to-

gether in such a manner that he felt Mr. King was his

friend, associate and partner, and that he entered into the

contract by reason of his confidence in Mr. King, and Upon

that basis the contract was made. And on page 308 it aD-

pears that from the >'epresentations regarding Mr. King

that had been made to him by Mr. Richards, and the state-

ments that Mr. King had made regarding the production

and sales in Salmon City of coal, and the standing of Mr.

King, as President of the Bank, and from his letter stating

that the coal business was, at that time, paying 69f on a

$100,000, and on the proposition which Mr. King made to

the appellees making it easier to handle the deal, Mr. Lam-

born was willing to enter into the agreement. And on page

327, Mr. Lamborn relied upon the statement of Mr. King

that the property would pay GV, on $100,000, and that he

would not have entered into the agreement unless the prop-

erty would pay the interest on the bonds proposed, $80,000.

And on page 332 it appears that Mr. Lamborn was satiS'
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he was the leading banker in the town.

The Court will notice that the record discloses that there

was no attempt in any manner to dispute or explain this

testimony or place any other version thereon by the appel-

lants at the trial, and so far as it has any bearing upon the

controverted issues, it stands as conclusive.

Basis of Investment.

In order to present the facts in a logical order, it seems

appropriate to call the Court's attention to those portions

of the testimony bearing directly upon the basis on which

the appellees entered into this contract.

On page 134, it appears that the price of the property,

$80,000, had been discussed, and was based on the tonnage

previously supplied ; that it would be a safe investment on a

basis of six per cent. And on page 235 it appears that on

the basis Mr. King had represented that he had produced

2300 tons and that the breast in the old workings was clean,

sorted coal, it would pay six per cent on the investment pro-

posed. And, on pages 294 and 295 it appears that when

Mr. Richards presented this matter to Mr. Lamborn, he was

told that it would pay six per cent interest on $100,000, and

this was based on the letter received from Mr. King, and

that the property could be bought for $80,000, and by rea-

son of the commission it could be bought for considerably

less, and that probably Mr. King would retain an interest,

and that Mr. Richards would return and try to induce Mr.

King to keep one-fourth interest, and the letter was shown
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Mr. Lamborn from Mr. King, showing that a tonnage of

2,300 tons from September to the following April or May

had been produced, throws light on the basis on which the

appellees invested their money under this contract.

And, on pages 300 to 302 it quite clearly appears from

this discussion with Mr. King the basis on which this con-

tract was entered into. And on page 313 it quite clearly

appears that Mr. Lamborn went into this transaction on

what Mr. King stated the mine had produced, not what it

ivoulcl produce.

And, again, on page 349, it is reiterated the basis on

which the appellees invested their money. And on page

352 it appears that it was the statements made by Mr. King

on which this investment was based. And, on page 382,

from the testimony of Mr. King himself, this basis of in-

vesting, while not admitted in specific terms, is certainly

not denied, and Mr. King admits the statement in his tele-

gram.

It would, therefore, seem conclusive, because not disputed,

that the appellees went into this transaction relying upon

the standing of Mr. King on the basis that the property

would pay six per cent on an investment of $80,000, based

upon the statements of Mr. King as to the previous produc-

tion for the preceding eleven months by Mr. King, and the

quantity of clean coal in the breast in the old workings.

Mr. King's Statements.

The basis of the investment having been determined, the
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question now reverts to the statements of Mr. King, alleged

to have been relied upon by the appellees, and the truth or

falsity of these statements.

The statements as alleged, tersely stated, are as follows:

(a) That Mr. King had produced and sold to the people

of Salmon City, during the previous eleven months, 2300

tons of coal from the property in controversy

;

(b) That during the same time Mr. King had produced

from this property and sold to the Copper Queen Mine, 300

tons of coal

;

(c) That the breast of coal which could not be seen or

investigated by the appellees showed five feet of clean coal

that would not have to be sorted.

As bearing upon the question of the truth or falsity of

these three statements pleaded and denied, we will call the

Court's attention to the specific testimony bearing directly

upon these questions.

On page 126, it appears that Mr. King sent a telegram to

Mr. Richards which was shown to Mr. Lamborn; and on

page 127 it appears that this telegram stated that Mr. King

had produced 2300 tons that year; and on page 130 it is

positively stated that "there was more than 2300 tons sup-

plied to the people of Salmon City," and that "he had sup-

plied more than 300 tons to the Copper Queen Mine in addi-

tion to the amount supplied to the people of Salmon City."

And on page 133 it appears that Mr. King stated to Mr.

Richards and Mr. Lamborn that "he said it was 2300 tons

and more, in addition to which he spoke of the 300 tons de-
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livered to the Copper Queen Mine."

And on page 249 it appears that Mr. King stated that the

production had been 2300 tons, and in addition to the 2300,

he had supplied 300 tons to the Copper Queen mine.

And on pages 292 to 296 it appears that Mr. Lamborn

first knew about this coal mine during the first week of

June, 1908, and that Mr. Lamborn saw this telegram; and

that Mr. Lamborn went for the first time to Salmon City

in July, 1908 ; and that Mr. Lamborn saw a letter from Mr.

King stating that the tonnage from the previous September

to April or May, had been 2300 tons; and on page 296 it

appears that Mr. Lamborn was not quite satisfied with the

statement in the letter and he wanted to know exactly what

had been produced, and the telegram of inquiry was sent

and the reply came back, 2300 tons.

And on page 381 in the testimony of Mr. King, himself,

he admits sending this telegram. And on pages 413 to 417

Mr. King contends that the 300 tons to the Copper Queen

Mine was included in the 2300 tons. And on cross-examina-

tion Mr. King undertakes to show that part of this 2300

tons was produced by Mr. Pollard prior to the time Mr.

King took the property. But no definite statement under

this cross-examination could be procured from him, as he

seemed to be striving to evade any positive statements.

It would therefore seem from the foregoing that it has

been conclusively shown that Mr. King made the statements

that were alleged to have been made by him; that he had

produced for the people of Salmon City 2300 tons during
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the previous eleven months and, in addition to this, 300 tons

for the Copper Queen Mine.

Cave In Workings.

In relation to the alleged statements of Mr. King that a

certain breast in the mine workings showed over five feet

of clean coal, it seems proper at this time to call the Court's

attention to the testimony showing that the appellees were

prevented from inspecting this breast by reason of the cave

in the workings and bad air, and by reason thereof had to

rely upon the statement of Mr. King as to the quantity and

quality of this coal.

On page 135 it appears that appellees were unable to

examine this breast of coal "because of bad air and caves,"

and on page 147 it appears that they were not able to see

this breast of coal "for the reason of caves and there was

still bad air." And on page 205 it again appears that there

was a cave in the workings which prevented an inspection

of this breast of coal. And it again appears on page 239

that this breast of coal cauld not be seen and never was

seen until January, 1909, as shown on page 205, when they

connected with the workings containing this breast of coal

in January.

And as the record shows no attempt to controvert this

testimony in any manner, it would seem to have been con-

clusively shown that the appellees at no time prior to the

making of such contract and until January, 1909, had any

opportunity to inspect the quality or quantity of coal shown

in this breast, shut off by reason of the caves.
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Breast of Coal.

We will next call the Court's attention to the specific tes-

timony bearing upon the statements of Mr. King, that this

breast of coal which could not be seen, showed more than

five feet of clean coal that would not require sorting. And

on page 135 it appears that Mr. King stated that "There

was more than five feet of clean coal that would not have

to be sorted." And on page 143 it appears that Mr. King

stated that "the breast that we could not see was a great

deal better; that it had a clean product, while in the breast

of the entry, that we could see, we knew that it was not a

clean product." And on pages 83 and 84 it appears that

Mr. King stated to the witness, Robert Forrester, that he

had marketed from that property during the previous year

and sold 3000 tons, and after he came into possession of

such property on February 26, 1907. And on pages 80 and

81, and 103 to 105, appears the condition of the breast

which Mr. King stated was five feet of clean coal. And on

page 300 the statement of Mr. King is clearly set forth.

Q. What did he say as to the face of the breast you

could not see being that kind of coal?

A. He said it was clean coal. He said the whole breast

was five and one-half feet of clean coal.

And on page 383 Mr. King, when interrogated as to what

statement he had made with reference to this breast of

coal that could not be seen, said:

"Now I don't remember making any particular repre-

sentations with regard to the coal in the old workings ex-

cept that it was better in the old workings than it was in
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the new workings," and which was not a denial at all. But

on page 384 Mr, King stated: "I never told Mr. Richards

or Mr. Lamborn that the coal would not need sorting. I

told them the coal would get better, and it has got better."

And he then goes on with a general explanation.

But, in the light of the positive statements as testified to

by the two witnesses, and in the light of the lack of posi-

tive denial of such statements by Mr. King, it would seem

to be quite clearly shown that these statements in relation

to this breast of coal that could not be seen, were made by

Mr. King, as alleged.

Reliance on Mr. King's Statements.

In addition to the statements heretofore shown of the

reliance placed upon Mr. King and his statements by the

appellees, on page 236, it appears that this investment was

made "because I thought there was a continuous vein of

this clean unsortable coal which Mr. King had said existed

in the breast in the old face, and that it would pay interest

from the start, and because Mr. King I considered to be a

friend of mine."

Q. I say, why did you have to rely upon his statements?

A. Because we could not personally inspect this breast.

Q. Did you rely upon it?

A. I did rely upon it.

Q. Did you rely upon the statement relative to the

breast you could not see being clean coal, and had done so

as an estimate of the upper layer of the breast that you

could see?
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A. Yes, sir.

And on page 248 it appears that in the development that

appellees were doing, they relied upon this statement, for

the witness says: "Well, I thought we were going to open

up into these rooms and then we would materially reduce

the costs of production as soon as we got into the coal that

would not have to be sorted, then our costs would be ma-

terially reduced."

Falsity of Statements.

Having shown the standing of Mr. King and the confi-

dence reposed in him, the basis of the investment, and the

material statements of Mr. King, we will now call the

Court's attention to the testimony relating to the falsity of

such statements.

On pages 83 and 84 it appears that it is a physical im-

possibility to have taken 3000 tons of coal out of the cham-

bers made. And on pages 356 and 357 this testimony of

Mr. Forrester is confirmed by the testimony of F. C. Miller,

who was the manager of the mine under Mr. King. And

on page 148 it appears that the stubs on which Mr. King

kept a record of the tonnage of the coal produced were

found. And on page 149 it appears that Mr. King was noti-

fied in reference to these stubs and requested to furnish

the information showing the tonnage produced. And on

page 150 it further appears that Mr. King was requested

to furnish the information showing the tonnage produced

to correspond with his statements. And on pages 151 and

152 it appears that Mr. King was requested to show that
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the tonnage was as he represented it, and the quality of

the coal at the breast as he represented it, and then this

question is asked.

Q. What did he say?

A. He told me that the deal satisfied him, and if we did

not like it we could do the best we could with it.

Q. Is that all that was said?

A. I told him I though that was the basis on which we

were working and we certainly would have to do the best

we could.

Q. What, if anything, was said about the return of the

notes ?

A. I asked for a return of everything.

Q. What did he say?

A. Well, that is when he answered that the deal satis-

fied him and if we did not like the deal we could do the best

we could.

And on page 233 it appears they discovered that there

was quite a shortage as to the coal produced during the

previous eleven months according to the statements of Mr.

King, and from the records they were able to procure, the

production would be about 800 tons.

And on page 234 they gathered the source of informa-

tion from the stubs of the weigh checks found in the office.

And on page 262 it appears how the record on these stubs

was kept by Mr. Miller, which was confirmed by the testi-

mony of Mr. Miller on pages 264, 265 and 266.
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And on page 266 it appears that these stubs showed that

during the time Mr. King stated he had produced the 2600

tons, that he had produced actually 585 tons ; and it appears

also that on pages 266 and 267 that 585 tons is correct, and

on this account the plaintiffs "exhibit K," these stubs, was

omitted from the record.

And on pages 413 and 414, Mr. King admits that he rep-

resented that the mine had produced 2300 tons, that this

tonnage included the 300 tons delivered to the Copper

Queen Mine.

And on page 314 it appears that from their investigations

they found this tonnage far short of Mr. King's statement.

And on pages 80, 81, 82, 83 and 84, and the maps on

pages 104 and 105 showing the condition of the breast rep-

resented as clean coal taken together with the testimony

above shown, would seem to demonstrate beyond any rea-

sonable doubt that the statements of Mr. King were false.

Clean Hands of Mr. Richards.

Counsel for appellants in their brief seem to lay great

stress on the fact, as they claim, that the appellee, Mr.

Richards, does not show himself entitled to appeal to a

court of equity by reason of not coming into such Court

with clean hands. In order to present this properly to the

Court, it would seem that the Court should take into con-

sideration the situation of the parties prior to the making

of this contract, and the intimate relationship beeween Mr.

Richards and Mr. King, their correspondence, and their

purpose in seeking to dispose of this property. Therefore,
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taking into view the situation of the parties as above

shown, before the contract in question was made, and the

option found on page 422 which Mr. King had given Mr.

Richards resulting from the first acquaintance with the

coal mine by Mr. Richards about January, 1907, as shown

on page 111, and the information Mr. Richards had re-

ceived through the letters Mr. King had written him, as

shown on page 112, and the conversations they had over

this matter, as shown on page 115, and also the letters he

received from Mr. King after he went to Denver, as shown

on pages 419 to 421, where, if anything can be inferred

from a letter, it shows that Mr. King was fully as anxious

as Mr. Richards to dispose of this coal property, in the

manner he tried to enthuse Mr. Richards over this coal

proposition in these letters, and also confirmed by the testi-

mony shown on pages 123, 124 and 125, where they had

conversations relative to the value of this property, all of

which took place before Mr. Richards saw Mr. Lamborn in

relation to this coal property. Then, upon meeting Mr.

Lamborn, as shown on pages 125 and 126, Mr. Richards

showed Mr. King's letters to Mr. Lamborn, also the tele-

gram he had received from Mr. King. And on pages 128

to 129 it appears that Exhibit "G" shown on page 422 was

sent to Mr. King for signature in March, 1908.

It appears from page 128 of the record, Mr. Richards

presented this matter to Mr. Lamborn in the early part of

June, 1908, and sent the telegram at the request of Mr.

Lamborn, as shown on page 129, which is the telegram

from Mr. King stating that he had produced 2300 tons.

And on page 381 Mr. King admits* sending this telegram
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to Mr. Richards.

And on pages 129 and 130 it appears that Mr. Lambom

knew of this contract, "Exhibit G," and the telegram was

sent because Mr. Richards was considering becoming a

partner with Mr. Lamborn and taking over the property.

And on pages 129 and 130 it appears that he wished to

get as good a deal as he thought Mr. King would give.

We feel it necessary to call attention to defendants' "Ex-

hibit 11," found on pages 454 and 455 of the record, as

showing the situation relative to the relationship of Mr.

Richards to Miss Constance, and in connection therewith

call the Court's attention to the testimony of Mr. Lamborn

on page 341 when this letter was offered in evidence, as

showing the surprise of Mr. Lamborn that such a letter

should be introduced in evidence, but it indicates the feel-

ing of Mr. King in this matter towards Mr. Richards. And

we now desire to call the Court's attention to the testimony

relative to the commission which Mr. Richards was to re-

ceive for the sale of this property during their conversa-

tions prior to the time it was presented to Mr. Lamborn,

as shown on pages 124 and 169 of the record and subse-

quently after he had presented the matter to Mr. Lamborn

that he stated he was to receive $25,000 if I sold the prop-

erty for $80,000. This certainly shows good faith towards

Mr. Lamborn.

And, also on page 311, and again on page 328, where it

shows that Mr. Lamborn was to get his two-thirds of the

$22,500 in bonds which Mr. Richards was to get from Mr.

King for the sale of the property.
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And, on pages 433 and 434 of the record, where Mr.

Richards writes Mr. King long prior to the time that Mr.

Richards had presented this matter to Mr. Lamborn, and

outlines the plan which he suggested they dispose of the

property. And in January, 1908, he again writes Mr, King,

where he requests him to send data that would be of assist-

ance, such as the tonnage in sight, the thickness of the

vein, the cost of mine, the cost of developing, etc., as shown

on pages 435 and 436.

And on pages 436 and 437, it appears that Mr. Richards

and Mr. King had a very familiar relationship and trusted

each other fully, and that they were planning how Mr.

Richards could secure an interest with Mr. King in the

property. Then in June, 1908, after Mr. Richards had met

Mr. Lamborn in relation to this property he wired Mr. King

as shown by "Exhibit 7," on page 439, submitting a propo-

sition to Mr. King, whereby Mr. King was to retain one-

fourth interest.

And then, on page 440, Mr. Richards wired Mr. King

"to answer long telegram say—impossible to accept terms,

wish you could come on here." And the attempt to place a

bad construction upon this language, but it is one of the

natural things for men to do under such circumstances, as

it is apparent the deal had not progressed in a manner that

was fully satisfactory to Mr. Richards under the proposi-

tion he had wired Mr. King.

And on page 173 it appears that Mr. Richards explained

to Mr. Lamborn the proposition.

And on page 174 it appears that Mr. Richards stated to
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Mr. Lamborn that he was willing to take i/4 interest in the

property and that there was nothing said about commission

at that time.

And on pages 174 and 175 it appears that Mr. Lamborn

understood that Mr. Richards was to pay for his one-fourth

interest and that he did put up this one-fourth.

Counsel for appellants seek to show that Mr. Richards

was not dealing fairly with Mr. Lamborn, and that he was

not to pay his one-fourth at all, because of the letters that

Mr. Richards had written Mr. King, as heretofore shown,

long prior to the time he had met Mr. Lamborn in refer-

ence to this coal matter, whereby he stated it was supposed

he was to put up one-fourth. But we think the Court will

see that in dealing with Mr. Lamborn that no such subter-

fuge was resorted to. Mr. Richards had shown to Mr. Lam-

born "Exhibit G," and stated that he was willing to take

one-fourth.

And on page 176 it appears that $21,000 was paid, Mr.

Richards paying $1,000 in cash, but that Mr. Lamborn did

not pay any portion of that for Mr. Richards, and Mr. Rich-

ards gave his notes to Mr. King for $9000 together with

the cash he had paid, being his one-fourth, and the giving of

these notes is admitted.

And on page 177 it appears that Mr. Richards repre-

sented to Mr. Lamborn that he was paying one-fourth of

the purchase price, and that he did pay one-fourth. And it

appears that counsel then called to the attention of the wit-

nesses the letter he had written Mr. King, shown on pages

4'37 and 438 several months prior to the time the witnesses
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had met Mr. Lambom in reference to this coal matter,

wherein he says : "Of course, I am selling only a one-half

but I desire to represent that I am investing some too so

that a contract for the whole is necessary." This letter

could have had no reference to the deal with Mr. Lambom

for the witness as shown, stated to Mr. L?,mborn fully and

frankly, just what the deal proposed to him was.

And on page 178 it appears that "Exhibit G" shown on

page 422 was then sent Mr. King to sign. And in this way

an attempt is made to cast a cloud over the good faith of

Mr. Richards towards Mr. Lamborn, but the record fails to

disclose any bad faith of Mr. Richards towards Mr. Lam-

born, as will more fully appear by the testimony on page

192, where he stated he did not have an agreement with

Mr. Lamborn "any more than I told him we were in on the

transaction on an equal basis and that he was entitled

to his three-fourth of these bonds that were returned to me

by Mr. King, that is of the $22,500 of bonds." And the

witness states: "I was giving him part of these bonds

that Mr. King was giving me as commission."

Q. Now did Mr. Lambom understand that you were

going to give him 2/3 of those $22,500 in bonds?

A. He understood that he was sharing with me.

Q. Did he understand he was going to get two-thirds

of those $22,500 bonds?

A. He understood he was getting his pro rata.

Then the witness goes on to state that at that time Mr.

Lamborn did not know how much he was to get from Mr.
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Richards, and that Mr. Richards did not tell him until after

securing the contract with Mr. King, the contract being

plaintiffs' "Exhibit A" found at pages 13 to 16 of the record.

And this will more fully appear on page 226 where the

witness says : ''After I had received the contract from Mr.

King I wrote to Mr. Lamborn that we had an additional

amount of bonds coming to us, I don't remember if I stated

the exact amount or not.

Q. Is it a fact or not that Mr. Lamborn went in on ex-

actly the same basis as you did?

A. Yes sir.

And the receipt on page 427 shows the amount of bonds

that Mr. King was to turn over to Mr. Richards and shows

that there was a change in the times of payments to be

made by Mr. Richards, which bonds were to be turned over

only on the payment of the three notes.

And on page 227 it appears just how it was determined

that $22,500 of bonds was to go to Mr. Richards.

And on page 228 the witness states that he kept nothing

back from Mr. Lamborn.

And on pages 294 and 295 Mr. Lamborn explains the

basis on which he and Mr. Richards entered into this ar-

rangement, and that Mr. Richards would go back to Idaho

and get the best deal he could from Mr. King and if neces-

sary they would swing the whole property themselves, but

that he would try to get Mr. King to retain a one-fourth

interest.

And on page 317 Mr. Lamborn says he expected Mr. Rich-
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ards to pay his one-fourth, or $10,000.

And on page 328 the witness says : "I was to obtain my

proportion of any profit that Mr. Richards made from the

sale of the property." But on pages 376 and 377 it appears

that the option was extended by Mr. King and it was sug-

gested by him that Mr. Lamborn come and examine the

property. But Mr. King attempts to show that Mr. Rich-

ards was not dealing in good faith with Mr. Lamborn, and

this statement of Mr. King is the only possible suspicion

that can cast any cloud upon the conduct of Mr. Richards

in his dealing with Mr. Lamborn.

But in the light of the entire relation and situation of

these parties, such testimony is not entitled to a great deal

of weight.

Payment of $2500.

In reference to the question of bad faith of Mr. Richards,

Counsel attempts to show that a certain payment of $2500

was a fiction. But we think that when we call the Court's

attention to the actual facts disclosed by the record, that the

bad faith would appear on the part of Mr. King in this

matter.

And on pages 180 to 186 of the record it appears that Mr.

Richards met Mr. Lamborn about the first of June in New

York City, and that he wrote Mr. King from New York

City, a letter marked "Exhibit C" found in the record on

page 438, in which the witness states: "I am trying on a

basis of $40,000 for the 1/2 interest representing that I am

buying the 1/4 which we can fix up alright between us."
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Which the witness explains meant that he wanted to have

an interest, and that when he went back to Salmon City

there was paid $7,500, $2500 of which Mr. Richards paid.

From there on, as shown on pages 182 to 186, Counsel

very shrewdly undertakes to show that Mr. Richards did

not pay this $2500, but on page 184 the witness states that

he paid him my notes for $7,500 leaving $2,500 of the

$10,000 to be paid.

And on page 185 the witness states in answer to the

question

:

Q. Yes, but you stated, Mr. Richards, that you paid him

$2,500 at the time this $7,500 was paid?

A. Yes, $1,500 of that was notes and $1,000 in cash.

And on page 229 the witness states that he had trans-

actions in Texas and that he needed a credit.

And on page 317 it appears that Mr. Lamborn expected

Mr. Richards to pay $10,000 of the $40,000 either in cash or

notes.

And on page 349 Mr. King explains that there was simply

an exchange of checks for this $2,500. But on page 396 it

appears that Mr. Richards actually gave Mr. King $1,500

in notes and cash for $1,000, and that he paid him exactly

according to the agreement, therefore, it must be apparent

to the Court that all of this was done simply to throw a

suspicion where no suspicion was due, upon Mr. Richards,

for it is perfectly apparent from the record that Mr. Rich-

ards was a little short of money and Mr. King agreed to

accommodate him for a time, and that Mr. Richards paid
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just exactly as he agreed to pay.

In the light of the foregoing record and many other cir-

cumstances which will come to the Court's attention from

the record, we feel confident that it will be apparent that

Mr. Richards acted in perfect good faith with Mr. Lamborn,

and came before this Court with clean hands.

Basis of Settlement.

On pages 149 to 152 appears the conversation that Mr.

Richards had with Mr. King relative to the fact that he was

suspicious that the tonnage Mr. King had stated, was not

correct, and none of this testimony is disputed by Mr. King

in any manner.

And on page 245 again appears what the witness Rich-

ards said to Mr. King on the basis of settlement because of

his misrepresentations.

And on page 321 it appears that Mr. Lamborn had dis-

covered that they had been deceived; that the total tonnage

01 the mine was only about 650 tons instead of 2600 tons.

And on page 345 Mr. Lamborn states he discovered that

Mr. King had not produced during the previous eleven

months the 2600 tons stated, but only about 650 tons.

And on page 349 that he became dissatisfied because it

would not pay six per cent on the basis represented to him.

And also on pages 350 and 353 the witness states his

reason for being dissatisfied because of false statements

made by Mr. King on which he had made his investments.

And on page 395, Mr. King states his position where it



28

appears that Mr. King regards this property of very con-

siderable value, and that this suit is not a matter of finan-

cial importance to him but he only regards it in the sense

of humiliation because of the contest, and that it is not a

question of money at all with him. This shows the state of

the minds of the contesting parties.

Value as Farm Lands.

Upon what theory the evidence was introduced showing

the value of these coal lands as farming lands because of a

rapid rise in the value of lands around Salmon City, since

this contract was entered into, we do not understand, but

we assume it is upon the theory that because these lands

have become very valuable for a purpose wholly outside

of the value that was considered when the contract was

entered into, that the appellees have no right to complain.

This contract was not entered into on the basis that they

were buying farm land or lands that might be considered

valuable for suburban lots, but they were buying them solely

for the purpose of coal and made their investment solely

upon that basis and none other, and if they do not wish to

take advantage of this wonderful increase in value it cer-

tainly would be greatly to the advantage of Mr. King and

about which he has no right to complain.

But. we feel that the testimony demonstrates that Mr.

King deceived these appellees, that they are entitled to the

property they undersood from him they were purchasing,

and certainly such testimony could throw no light upon the

questions at issue in this action.
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On page 88 of appellants' brief attention is called to a

letter written by Mr. Richards to Mr. Lamborn under date

of March 5th, 1909, in which they lay great stress upon the

lack of good faith of both Mr. Richards and Mr. Lamborn,

in relation to this transaction, but we call the Court's at-

tention to the following testimony as showing how unjusti-

fiable the inference sought to be impressed upon the Court is,

(therefore, we call the Court's attention to the testimony)

which shows that when this letter was written in March,

1909, it was a little after and about the time that appellees

had discovered the fraud that had been practiced upon

them, and they were undertaking to compel Mr. King to

come to some adjustment of this transaction by reason of

his false statements, and we are satisfied the Court will

discover that this statement is borne out by a reference to

the testimony, as shown on the following pages

:

On pages 147 to 149 it appears that Mr. Richards had

returned from Texas in November of 1908, and he visited

this property daily until about March, 1909, and he then

saw the room from which Mr. King claimed to have taken

the tonnage of about 2600 tons during the previous eleven

months, and that he found a breast of five feet or more of

coal that was not clean coal but had to be sorted. And he

found the stubs showing Mr. King's tonnage for the previ-

ous eleven months.

And on page 149 he calls it to Mr. King's attention and

Mr. King stated: "Oh, he said that didn't make any dif-

ference, he supplied the 2300 tons and he knew it and he

could show that he had."
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And then on pages 150 to 152 it shows that Mr. Richards

told Mr. King about these Stubs and Mr. King just laughed

at this statement and said that Mr. Richards had better go

back and look at it again.

And on page 151 in this conversation Mr. Richards states

:

"He told me that the contract,—the deal satisfied him and

if we did not like it we could do the best we could with it."

And the Court will notice that nowhere in the record did

Mr. King undertake to dispute this testimony.

And on page 152 it appears that Mr. Richards requested

Mr. King to return the notes and everything he had received

from appellee.

And on pages 232 and 233 it appears that in January,

1909, Mr. Richards discovered that the coal Mr. King

claimed to have produced during the previous eleven months

was very short of what he had stated.

And on page 234 he said he discovered this from the stubs

and weigh checks which he had found.

And on page 345 it appears that in January, 1909, when

this discovery was made the appellees became dissatisfied

and the time of this dissatisfaction is shown quite clearly on

page 320 where Mr. Lamborn states it was about January

20th, 1909.

Now, taking the letter cited by Counsel on pages 427 and

428 which was written some two or three months after the

discovery of this fraud and it seems that Mr. Richards had

been consulting what he considered the next best lawyer in

Salmon City about these false statements, and here Mr.
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Richards states : "From what he gave me it would be fool-

ishness for King to refuse to make good." And the letter

proceeds in reference to how they could compel Mr. King

to do justice and Mr. Richards states : "From what O'Brien

said we can force King to put up a bond to pay the interest

on the bonds ($80,000).

Now, this letter is just exactly the kind of a letter an hon-

est man would write when he felt he had been outraged

and wronged, and instead of being a letter indicating any

bad faith between these men, it indicates good faith, that

they were intending to compel Mr. King to do justice for

the wrong that he had done.

In Cunningham-Pettigrew, 169 Fed., 344, the Court says

:

"It is well settled that the inequity which will repel

one from courts of equity under the maximum that *he

who comes into a court of eciuity must do so with clean

hands' must relate directly to the very transaction con-

cerning which he claims."

Shauer-Heller Ins. Co., 108 Fed., 834.

And all through their brief there is a general insinuation

against the appellees which is not justified from the testi-

mony. And, as evidence of this we call the Court's atten-

tion to the argument of Counsel for appellants on pages 22

and 24 where they claim that appellees asked a recision

on the ground that Mr. King had stated that the property

was of great commercial value and that the investment

made by the plaintiff would result in great profit to him,

and that if the plaintiff would enter into the agreement the
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sale for the coming year could be largely increased.

And on page 24 the representations that the property was

of great commercial value by reason of coal deposits.

Now, any lawyer would know that such statements in

themselves, would not be a basis for a recision because of

the mere expressions of opinion, but they were pleaded

simply to show the surrounding circumstances, and the con-

dition of Mr. King's mind, and they simply constitute an

element as tending to confirm the material false statements

made by Mr. King.

And then on page 27 quoting the testimony about the

great commercial value of the property, also page 28, and

numerous places in the record a similar vein of argument,

hence, it is perfectly clear that the appellees are claiming

a recision on the ground of a false statement of facts made

by Mr. King and not the statement of opinion.

Our contention is, that these representations of Mr. King,

that is

:

(a) That he had produced 2300 tons during the previous

11 months;

(b) That in addition to this he had produced 300 tons

for the Copper Queen Mine during the same time

;

(c) That the breast of the old workings which could

not be seen because of a cave showed over five feet of clean

coal that would not need sorting.

Were all real or material facts. They were each and all

of them false; they were each acted upon by the appellees



33

in ignorance of their falsity and with a reasonable belief that

they were true; and that they were the very ground on

which the transaction took place, although not the sole

cause, but were the proximate, immediate, and material

cause; and that the appellees had no means of ascertaining

their truth other than from Mr. King; and that they were

made to induce appellees to enter into such contract and

make such payments.

The rules of law applicable to such conditions are quite

clearly stated in the following decisions

:

In Farrar vs. Churchill, 135 U. S., 609 ; 34 L. Ed., 246,

and on page 250 the Court used the following language

:

"The general principles applicable to cases of fraud-

ulent representation are well settled. Fraud is never

presumed ; and where it is alleged, the facts sustaining

it must be clearly made out. The representations must

be in regard to a material fact, must be false and must

be acted upon by the other party in ignorance of its

falsity, and with a reasonable belief that it was true.

It must be the very ground on which the transaction

took place, although it is not necessary that it should

have been the sole cause, if it were the proximate, im-

mediate and material."

Lynch vs. Mer. T. Co., 18 Fed. 488;

Alger vs. Kieth, 105 Fed. 105.

In Trenchard vs. Kell, 127 Fed. 601, the Court says:

"The representation must be in regard to a material

fact, must be false, and must be acted upon by the other
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party in ignorance of its falsity, and with a reasonable

belief that it is true. It must be the very ground on

which the transaction took place, although it is not nec-

essary that it should have been the sole cause, if it were

proximate, immediate and material."

And, in the case of Cooper vs. Schlesinger, 111 U. S. 148;

23 L. Ed. 382, and on page 384 the Court uses the following

language

:

"The misrepresentation must be in relation to a fact

or a state of facts which is material to the transaction,

and the determining ground of the transaction. There

must be the assertion of a fact on which the person en-

tering into the transaction relied, and in the absence of

which it is reasonable to infer that he would not have

entered into it, or at least not on the same terms. Both

facts must concur. There must be a false and a ma-

terial representation, ana the parties seeking relief

should act upon the faith and credit of such re^Dresenta-

tion. * * * (Representation to be material should

be in respect of an existing and ascertainable fact, as

distinguished from a mere matter of opinion or ad-

vice.)"

Having shown the material statements claimed to be false,

and that they clearly come within this ruling, it is further

contended that it is immaterial in an action for recision

whether Mr. King knew the statements to be false or not,

and this is clearly shown by the following rulings:

In Smith vs. Richards, 28 U. S. 24, 10 L. Ed. 42, and on

page 47 where the Court uses the following language:

"Whether the party thus representing the fact knew
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it to be false, or made the assertion without knowing

whether it were true or false, is wholly immaterial, for

the affirmation of what one did not know or believe to

be true, is equally in morals and law, as unjustifiable

with the affirmation of what is known to be positively

false, and even if the party innocently misrepresents a

fact by mistake, it is equally conclusive, for it operates

as a surprise and imposition on the other party * * *

It misleads the parties contracting on the subject of the

contract."

In re American Knit Goods Mfg. Co., 173 Fed. 482, this

Court says : "The misrepresentation of a material fact upon

which the other party relies, even if innocent, is good ground

for recision."

Lehigh Zinc & I. Co. vs. Bamford, 150 U. S., 673

;

37 L. Ed. 1217.

Appellees contend further that as the testimony shows

they had no means of investigating the truth or falsity of

these statements of Mr. King, they were compelled to rely

upon such statements and this being true, the rule contended

for by appellants that where one fails to make use of infor-

mation readily at hand will not be heard to complain, does

not apply to the case at bar, as the evidence is clear that

Mr. King alone knowing what he had produced, and made

the statements about the quantity and quality of the coal at

the breast which was covered by reason of a cave, and which

was most material relative to the value of the property as a

coal property and on which the appellees relied, hence, we

contend that the rule contended for by appellant, as shown
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in Southern Dev. Co. vs. Sylva, 125 U. S. 247, and Farns-

worth vs. Duffer, 142 U. S. 43, and Shapperio vs. Goldberg,

192 U. S. 232, does not apply to the case at bar, and we

contend further that:

If the purchaser has no reasonable means of testing the

truth of the vendor's statements, or discover the facts which

are material in inducing the parties to contract, the pur-

chaser can rely upon the statements made by the vendor.

Endsley vs. Johns, 120 111. 469

;

Gammill vs.. Johnson, 47 Ark. 335;

Roror Iron Co. vs. Traut, 83 Va. 397

;

White vs. Smith, 54 Iowa, 233

;

(See) Fargo Gas & C. Co. vs. Fargo Gas & E. Co.,

37 L. R. A. 611;

Tharp vs. Ponce, 74 Me. 470

;

Cottrill vs. Krum, 100 Mo. 398

;

Fishback v. Miller, 15 Nev. 428.

"When a person to whom the representations are

made has not the present opportunity or ability to test

or verify them, the latter has a right to rely upon such

representations. It is sufficient if the misrepresenta-

tion is approximate and immediate cause, or the induce-

ment of transaction."

Smith on Fraud, Sec. 60-61

;

Kerr, Fraud, p. 74-75.

In his admirable work on Fraud, Mr. Smith, at Section 60

lays down the rule that a man may act upon a positive rep-

resentation of fact, notwithstanding that means of knowl-
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edge were especially open to him, has now become very wide-

ly accepted, at least as a general doctrine at law as well as

in equity.

(See) Pomeroy Eq. Jur., Sec. 895.

If the representations relate to property not accessible to

examination on the part of the person to whom made, or if

he is ignorant of the subject matter of the contract, and the

other party has superior means of information from experi-

ence or special knowledge, a recision may be made.

Smith on Fraud, Sec. 126.

In another case where the complainants were incapable of

making an examination of the subject matter of the sale, the

Court, in permitting a recision of the contract, said

:

"It is now settled law that one who chooses to make

positive assertions without warrant will not excuse him-

self by saying that the other party need not have relied

upon them. He must show that his representations

were not in fact relied upon. Every contracting party

has an absolute right to rely on the express statement

of an existing fact, the truth of which is known to the

opposite party, and unknown to him, as the basis of a

mutual agreement; and he is under no obligation to in-

vestigate and verify statements to the truth of which

the other party to the contract with full means of

knowledge, has deliberately pledged his faith. Mead

vs. Dunn, 32 N. Y. 275. To the same effect are Eaton

vs. Winnie, 20 Mich., 156 ; McBeth vs. Craddock, 28 Mo.,

App. 380, and numerous cases there cited."

Dow vs. Swain, 58 Pac. 273-274.
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As to what constitutes a false representation is quite

clearly defined in the case of Simon vs. Goodyear, Met. R. S.

Co., 105 Fed. 580-581, where the Court uses the following

language

:

*'It was not of the essence of his case that Rodenbach

knew his representation to be false. If he made the

representation, which it is clear he did make, with the

purpose of procuring the contract in question, and with

the intent that the plaintiff should act upon it, without

knowledge as to whether it w^as true or not, it would be

a false representation within the rule."

We contend that under the circumstances in this case, the

appellees are entitled to a recision of this contract and we

feel that this position is well taken and is sustained in the

case of Kell vs. Trenchard, 142 Fed. 23, where the Court

says:

"The law is well settled that a false representa-

tion by a vendor of a material fact constituting an in-

ducement to the contract of purchase, and on which the

purchaser had the right to rely, is a ground for the re-

cision of his contract by a court of equity, and that, too,

though the party making the representation may have

been ignorant as to whether it was true or false; the

real inquiry being not whether the vendor knew the

representation to be false, but whether the vendee be-

lieved it to be true and was misled by it in entering into

the contract."

And, as to what constitutes the inequity justifying a re-

cision, the Court makes a quite clear statement in the case of

Billings vs. Aspen M. & S. Co., 51 Fed. 338, where on page
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347 the Court states

:

"In such case the inequity would exist not in making

representation originally, but in claiming the benefit

thereof after discovery that the other party had been

misled to her injury, by relying on the statements

made for the purpose of inducing action on her part,

which now appear to be wholly untrue."

It is equally true that where misrepresentations have

been made, recision of contracts entered into under such

circumstances will be readily rescinded by Courts of Equity

where the parties can be placed in status quo as is quite

clearly stated in Mathers vs. Barnes, et al, 146 Fed. 1000,

and on page 1019 where the Court states

:

"It is no doubt true that rescission will not be or-

dered where the status quo has been so changed that it

cannot be restored. * * * It is satisfied as a rule

where the party against whom rescission is asked gets

back what he parted with, and the other party gives

up what he got, unchanged * * * ^j^gy gg^- back

the property in the same condition that it was, even

though their relation to it may not be so favorable,

which is all they can ask, being themselves alone re-

sponsible for the change. Otherwise, notwithstanding

the fraud practiced upon them, if the argument should

prevail, the plaintiffs would be compelled to keep the

property which has been put off upon them, which was

not what they bargained for or wanted, or was repre-

sented to be; while the defendants by whom this situ-

ation was brought about, would be permitted to have

the full benefit of the transaction, and retain the large

amount of money which they made out of it. This is
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not equity, and is not the rule to be here enforced."

The foregoing rule becomes more apparent in the justice it

administers, if applied in this case, because the appellees are

not getting what they bargained for, and the appellant now

retaining all that he ever had in the same condition in which

it was when the contract was made, and in addition thereto

has become wonderfully enhanced in value, according to

their own testimony, we feel that the foregoing shows that

an injustice was done by the statements of Mr. King, and

clearly shows the rules that are applicable thereto in re-

lieving the party wronged from the effect of such misrepre-

sentation, and clearly sustains the right contended for by the

appellees to have this contract in question rescinded, and the

money and notes returned.

We now feel justified in calling the Court's attention to the

confused manner in which counsel for appellants present

the questions in controversy here, in their brief. Beginning

with page 71 of their brief, it is contended that to entitle the

appellees to a rescission herein, they should have alleged and

proved the pecuniary loss or damage they had suffered by

reason of the deceit alleged, and then Counsel cites numer-

ous cases of actions at law to recover damages for deceit;

and also cases for specific performance, and cites numerous

cases for rescission where the transactions had been abso-

lutely completed, and some cases had continued for years and

then insists that the rule as applicable to such cases, should

be applied to the case of a rescission of a contract where the

transaction had not yet been fully completed.

Our contention is that the rules applicable to a rescission



41

of a contract for misrepresentation is, especially where

the transaction has not been completed, very much more

liberal than in actions for rescission where the transaction

has been fully completed, so far as the necessity for showing

injury is concerned, before the Court will set the entire

transaction aside; and the rule applicable to a rescission of a

preliminary contract merely, is not subject to the same rules

as applicable to suits for damages for deceit or for specific

performance, or where transactions have been fully com-

pleted and property transferred, and in support of this con-

tention, we de'sire to call the Court's attention to the follow-

ing decisions:

In actions for damages and false representation or deceit,

it is necessary to show not only that the representations were

false, but the actual damages sustained by reason thereof,

as shown in cases cited by Counsel for appellants, such as

Sigafus vs. Porter, 179 U. S. 1645, L. Ed. 113, where on

foot of page 114 Justice Harlan says:

"This action was brought to recover damages for

deceit * * *"

And hence was an action at law and the rule as to measure

of damages is there stated.

Our contention is more fully illustrated by the statement

of the Court in Ming vs. Woolfalk, 116 U. S. 599, 22 L. Ed.

741, where in defining the requisites necessary to sustain an

action for deceit, the Court says

:

"The requisites to sustain an action for deceit * * *

are the telling of an untruth, knowing it to be an un-
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truth, with intent to induce a man to alter his condition

and altering his condition in consequence whereby he

sustains damages."

And, in the case of Pittsburg L. & T. Co. vs. Ins. Co., 140

Fed. 888, and on page 892 where the Court in showing the

distinction between these different characters of action, uses

the following language

:

"Neither are they seeking to set the agreement aside,

on the ground of material representation ; to which re-

lief they might possibly be entitled. They hold to the

bargain, but claim they were overreached and cheated

in making it, which must, therefore, be established in

order to entitle them to a verdict. This is the gist of the

action and has a clear apprehension of what is neces-

sary to a correct disposition of the case. Let us look at

some of the authorities. The action for deceit at com-

mon law. * * * jg founded on fraud. It is essen-

tial to the action that moral fraud should be established

* * * It would not be sufficient to show that a

false representation had been made. It must further

be established that the defendant knew at the time of

making it, that the representation was untrue, or to

adopt the language of the Learned Editors of the Lead-

ing Cases, that the defendant must be shown to have

been actually and fraudulently cognizant of the false-

hood of the representation, or to have made it fraud-

ulently with the belief that it was true. * * * r^Y\e

gist of the act is fraud in the defendants and damages

to the plaintiff. Fraud means intention to deceive. If

there was no such intention ; if the party honestly stated

his own opinion, believing at the time that he stated

the truth, he is not liable in this form of action although
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the representation turned out to be entirely untrue

* * * That an action of deceit requires for its foun-

dation a false statement knowingly made, or a false

statement made in ignorance of and in reckless disre-

gard of its truth or falsity, and of the consequences

such a statement may entail. The evil intent, the intent

to deceive is the basis of the action. * * * before the

plaintiff can recover in an action for deceit, he must

prove two things: That the representation was false;

and that the person making it knew it was false ;
* * *

such an action differs essentially from one brought for

recission of a contract on the ground of misrepresenta-

tion. In the latter kind of suit it is immaterial whether

the representation was made dishonestly or not. If the

contract was obtained by misrepresentation, however

honestly made, it cannot stand. But when the action is

for fraud and deceit, it is not enough to show that the

representation was untrue, for if it was honestly be-

lieved to be true, that is a good defense. * * * ^pj^^

basis of the action of deceit is the actual fraud of the

defendant, his moral delinquency, and therefore, his

knowledge of the falsity his knowledge of the repre-

sentation, or that which in law is equivalent thereto,

must be averred and proved. There is much confusion

of the authorities upon this subject, due in part to the

erroneous assumption that that which is merely evi-

dence of fraud, is equivalent to the ultimate fact which

it tends to prove, and also to the assumption likewise

erroneous that an untrue representation should be suf-

ficient to support a suit in equity for a rescission of a

contract, is equally available in an action of deceit."

The foregoing very clearly points out the distinction in

these cases and the confused manner in which appellants
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have presented these rules in their brief. This contention

is more fully illustrated from the cases appellants have cited,

such as Smith vs. Belles, 132 U. S. 125, 33 L. Ed. 279, which
was an action for damages for false representations or de-

ceit in the sale of shares of stock, and the rule of the meas-

ure of damages applicable to such an action at law is there

declared.

And, in the case of Union Pac. Ry. Co. vs. Barnes, 64

Fed. 80, which was an action for damages for false repre-

sentations and where the rule for damages is laid down.

Also in Hindman vs. First National Bank, 112 Fed. 931,

which was an action for damages for deceit, and where on

page 944 the Court uses the following language:

"One who has been induced by false representations

to buy "property, has open to him no less than three

remedies. He may rescind and sue at law for the con-

sideration, he may bring an equitable suit for rescis-

sion and obtain full relief, or he may retain what he

has received and bring his action for fraud and deceit.

* * * Before the plaintiff can recover in an action

of deceit he must prove two things : that the represen-

tation was false, and that the person making it knew it

was false. * * * Such an action differs essentially

from one brought for rescission of contract on the

ground of misrepresentation. In the latter kind of suit

it is immaterial whether the representation was made

dishonestly or not. If the contract was obtained by

misrepresentation, however honestly made, it cannot

stand. But, when the action is for fraud and deceit, it

is not enough to show that the representation was un-

true; for, if it was honestly believed to be true, that is

a good defense."
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We contend further that this rule applies to transactions

fully consummated more than in mere contracts of purchase,

which contention we feel is clearly illustrated by the follow-

ing decisions, also cited by appellants in the case of Atlantic

D. Co. vs. James, 94 U. S. 24 L. Ed. 112. This was an

action for the cancellation of the contract relating to a trans-

action which had been fully consummated by the parties

thereto, by mutal transfers intended as a settlement of

mutual claims, and the Court says

:

"It was not until nearly six years afterward, no com-

plaint of unfairness having been made to the defendants

in the meantime, that this bill was filed to undo what

had been done, and to procure a cancellation of mutual

releases and of the transfers of stock to the corpora-

tion."

In the light of the foregoing situation the Court made

the following declaration

:

"Cancelling an executed contract is an exertion of

the most extraordinary power of a court of equity, the

power of it not to be exercised except in a clear case,

and never for an alleged fraud, unless the fraud be

made clearly to appear ; never for an alleged false rep-

resentation, unless the falsity is certainly proved and

unless the complainant has been deceived and injured

by them."

Such an action would require a very harsh rule to be ap-

plied before a Court would set aside a transaction fully con-

summated without first showing the injury sustained clearly.

In the case of Union R. R. Co. vs. Dull, 124 U. S. 173, 31
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L. Ed. 417, which is an action for the cancellation of a con-

tract fully performed and where one of the parties had died

and the surviving partner had brought suit to recover the

amount due under such contract, and thereupon a new con-

tract was made reciting the completion of the work under

the former contract and reciting the claim of such surviving

partner for the large balance due and disputed as to what

was due, and agreeing to refer such dispute to arbitrators,

and the decision of the arbitrators "to be final and con-

clusive". The arbitrators found the amount due such sur-

viving partner, and thereupon he agreed to accept

partial payments of such sums which were made and notes

given accordingly, and such adjustment fully consummated,

was sought to be set aside on the ground of fraudulent rep-

resentations in relation to obtaining the original contract.

In the light of the foregoing conditions the Court declares

on foot of pages 420 and 421, as follows:

"The relief which the appellant seeks is entirely

wanting in equity. The Company has had possession of

the work done by the contractors since its completion in

1873. The contracts in question have been fully exe-

cuted and restoration of the parties to their original

rights has become impracticable, if not impossible.

Nevertheless, the Company, holding on to all it has re-

ceived, asks the court to declare void not only the award

of 1876, the judgment of 1877, and the unpaid notes

given in payment of that judgment, but the original

construction agreements of 1871, and give a decree

for a return of all that it paid in cash or on the notes.

* * * and this, without suggesting fraud upon the

part of the arbitrators, or proving that it has been in-
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jured, pecuniarily, by anything that either the contrac-

tors or Ellicott did or said. The case comes within the

rule laid down by this court in Atlantic D. Co. v. James,

94 U. S. 207, where it said : 'Canceling an executed con-

tract as an exertion of the most extraordinary power of

a court of equity. The power ought not to be exercised

except in a clear case, and never for an alleged fraud,

unless the fraud be made clearly to appear; never for

alleged false representations, unless their falsity is cer-

tainly proved, and unless the complainant has been de-

ceived and injured by them.'
"

This is equally true in the case of Smith vs. Richards,

supra.

The case of Clarke vs. White, cited on page 80 of appel-

lants' brief, comes under the same rule, as that was a case

to cancel certain notes, twenty-six in number, amounting

to $7140.72, which had been paid by turning over goods and

merchandise, under an agreement of compromise at 70c on

the dollar, for which goods were received and retained and

the transaction closed except the delivery of the notes. All

of these cases show the reason why the rule there declared

was laid down.

But this rule, we contend, does not apply to the case at

bar, for in such a case it is only necessary to show that the

party did not secure what he thought he was purchasing,

and he is not required to allege and prove the actual pecuni-

ary damages sustained before he can have the contract re-

scinded. While counsel for appellants, on page 78 of their

brief, state that there is no charge, that they were damaged,

and there is nowhere in the evidence any attempt on the



48

part of plaintiffs to show that they had suffered any pecuni-

ary loss or damage by reason of alleged deceit. We contend

that the gist of the action is not the amount of damages

suffered, but that injury has, resulted from the misrepre-

sentation that has misled the appellees to enter into a con-

tract to purchase property which they would not have done

had they known the truth, and we feel that his contention

is clearly sustained in the following cases

:

In the case of MacLaren vs. Cochran, 44 Minn. 255, the

Court says:

"If a party is induced to enter into a contract by

fraudulent representations as to a fact which he deems

material, and upon which he has a right to rely, he may

rescind the contract upon the discovery of the fraud,

and the party in the wrong should not be heard to say

that no real injury can result from the fact misrepre-

sented."

And, in the case of Martin vs. Hill, 41 Minn. 343, which

was an action to rescind a contract for the purchase of

stock in the Company developing coal land, and the Court

said

:

"It is to be borne in mind that the evidence as to the

variance between his reports and the fact, is not for

the purpose of assessing damages, but only to ascertain

if the lands, as coal lands, were in fact so much less

valuable than plaintiff had a right to believe and did

believe them to be from the representations made to

him by defendants, that, had they known the truth,

they would not have made the purchase.
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"The question of whether a money damage has been

sustained by the party who has been induced to enter

into a partnership relation through fraudulent repre-

sentation has nothing to do with the decision of the

case presented for the avoidance of the partnership

agreement. The true principle by which the Court is

to be guided in such a case is, that the party deceived

has a right to have the agreement wholly set aside; if

it has been obtained by fraud he is entitled to say that

misrepresentations vitiate the contract."

The foregoing statement, we feel, is sustained in the fol-

lowing cases:

Harlow vs. LaBrum, 151 N. Y. 281.

Rawlins vs. Wicksham, 3 De Ge. & Jones.

Williams vs. Kerr, 152 Pa. St. 565-304.

Levick vs. Brotherline, 74 Pa. 149.

Hamer vs. Fisher, 58 Pa. 453.

By a reference to page 6 of the record in the case at bar,

it is alleged

:

"Your orators were greatly deceived and injured by

such false and untrue statements."

And on page 36 of the record in the answer of appellants,

the denial of the above allegation is in the following lan-

guage:

"Defendants deny that complainants were greatly or

otherwise deceived or injured by said alleged or any

false or untrue statements on the part of said defend-

ants. * * * "

This allegation was placed there upon the theory that to
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entitle one to equitable relief he must show that some right

has been invaded, but that it is not necessary to show the

actual pecuniary damages sustained thereby to be entitled

to relief.

We think this will more fully appear in the case of W. Va.

T. Co. vs. Standard Oil Co., 56 L. R. A., on page 807, where

the Court presents the distinction between injury and dam-

age, in these words

:

"We commonly use the words 'injury' and 'damage'

indiscriminately * * * Damnum means only

harm, hurt, loss, damage ; while injuria comes from in,

against, and jus, right, and means something done

against the right of the party, producing damage, and

has no reference to the fact or amount of damage."

And, we feel that this contention is fully sustained in

the case of Mather vs. Barnes, et al., 146 Fed. 1004, where

the Court uses the following language

:

"The purchaser is entitled to the bargain which he

supposed and was led to believe that he was getting,

and is not to be put off with any other, however good.

It is of no consequence in the present instance, there-

fore, that the plaintiffs got coal lands of intrinsic value

which are worth, perchance, all that was paid for them,

if they were fraudulently induced to believe by repre-

sentations for which the defendants are responsible

that the * * * vein underlaid the whole property

The foregoing clearly shows the rule that is applicable in

a case similar to the one at bar.

Counsel on page 78 of appellants' brief state

:
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"That at the time this case was argued in the trial

court, counsel for plaintiffs state to the trial judge that

the case was tried upon the theory that it was unneces-

sary to allege or make proof of the actual loss in cases

of this character."

In this statement we concur because counsel on both sides

had tried the case upon that theory and such trial was had

upon the theory stated on page 140, Vol. 14. Ency, of Law,

2d Edition, which is as follows.:

"It has been held in a number of cases that to entitle

a person to relief because of having been induced by

fraud to enter into a contract, he need not show that

he has actually sustained any pecuniary damages by

reason of the fraud, provided he has been otherwise

prejudiced."

And the author of this work further says

:

"Thus it has been held that pecuniary damage is not

necessary to entitle a person to relief by way of re-

scission, but that it is enough for him to show that he

has been induced by material, false and fraudulent rep-

resentation to enter into a contract which he would not

have entered into but for such representation."

Our contention is further sustained in such cases as Wain-

scott vs. Occidental, Etc., Ass'n., 98 Cal. 253, which was an

action for rescission, and on page 257 the Court says

:

"He who would recover damages in a Court of law

must set forth in an orderly manner the facts showing

his right to recover, and the amount to which he is en-

titled, to the exclusion of every presumption to the con-
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thing, in an action to rescind, upon the ground of

fraud, the fraud is the essential thing, and while it

must be coupled with loss, injury, damage, the precise

amount of such damage is of secondary importance."

Ana then the Court cites the very cases from California

upon which appellants seem to place so much stress.

And we lurther contend that appellants having answered

and gone to trial upon the issues thus joined, waive any ob-

jections they might have been entitled to make in relation

to this question.

This contention, we feel is fully sustained in the case of

Potter vs. Taggart, 54 Wis. 399, which is an action to re-

scind a contract for the purchase of a note and mortgage

upon the ground of misrepresentation, and on page 398 the

Court says:

"Counsel * * * insists that the complaint does

not show that the appellant was injured by the alleged

fraudulent representations * * * and so fails to

state any reason for rescission, * * * We are in-

clined to hold that after answer upon objection taken

for the first time to its sufficiency, the complaint is suf-

ficient. * * * The rule is well settled that a

greater latitude of presumption may be indulged in to

sustain a complaint where the objection that it does not

state a cause of action is taken for the first time at the

trial, and after an issue of fact has been taken upon

it by answer, than where the same objection is taken

by demurrer."

Therefore, in conclusion, we feel justified in stating that
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the testimony conclusively shows that the appellees were

misled by the statements of the appellant, Harry G. King,

and had appellees not been so misled, they would not have

entered into such contract, or paid the $21,000.00 or gave

their notes for $19,000.00, and that such contract should be

cancelled, such notes returned, for cancellation, and such

money Returned, and that in so doing no possible pecuniary

injury can be done the appellant, as Mr. King still retains

title and possession to the property in controversy ; and the

testimony also shows by appellant, Harry G. King, and their

witnesses that these coal lands embraced in the contract

are very valuable for farming purposes, and therefore the

judgment rendered in the lower court should be sustained.

Respectfully submitted,

Richards & Haga,

Attorneys for Appellees.
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Amended Bill of Complaint in Equity.

To the Honorable Circuit Court of the United States

for the Eastern District of Washington, Eastern

Division

:

The Great Northern Railway Company, herein-

after called plaintiff, by leave of the court first had

and obtained, amends its original Bill of Complaint

herein, and for such amendment, complaining of W.
H. Tolliver and Sophronia Tolliver, hereinafter

called the defendants, and respectfully represents to

the Court:

I.

That plaintiff is a corporation, duly incorporated

under the laws of the State of Minnesota, as a com-

mon carrier of freight and passengers, and is author-

ized as such, under the laAvs of the State f)f Washing-

ton, to carry on its business as such common carrier

in said State last named, and has for many year>^ been

engaged as such common carrier with a line of rail-

way extending through the States of Minnesota,

North Dakota, Montana, Idaho and Washington, and

is still so engaged in such business.

II.

That plaintiff has paid to the State of Washington

its annual license fee last due.

III.

That defendants are husband and wife, and are

citizens and residents of the State of Washington, re-

siding in Grant County, in said State.

IV.

That plaintiff", as such common carrier, has a line
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of railway extending through said Grant County, and

has many trains passing each way daily, over said

line, its j)assenger trains being engaged in the car-

riage of passengers, express, baggage, and United

States Mail, and its freight trains engaged in carry-

ing all kinds of freight, commonly tendered to com-

mon carriers, including many shipments of livestock

and other perishable shipments.

V.

That plaintiff has now and for many years last

past has had located at the station of Ephrata in said

Grant County, a water-tank to supply its trains and

engines with water, which said tank is and has at all

times been supplied wdth water from a distant spring,

known as Egbert Spring*-, and water is supplied from

said spring, through pipe-line and a gravity s.ystem

to its said water-tank at Ephrata, and there is no

other means of supplying said tank at this time and

could not for a long time to come, and it is impossible

for plaintiff to operate its trains over said line of

road in the discharge of its duties to the public as a

common carrier without the constant use of this tank

and the water supply through it from said spring.

VI.

That the plaintiff's line of railroad extending

through said Grant County and on which its said

w^ater-tank is located was constructed and formerly

owned by the St. Paul, Minneapolis & Manitoba Rail-

way Company, but has been for many years operated

by this plaintiff, and this plaintiff, on, to wit, the

11th day of October, 1907, became the owner of said
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line of railway by i)iirchase from said St. Paul, Min-

neapolis & Manitoba Railway Company.

VII.

That practically all the land located between said

water-tank at Ephrata and said Egbert Spring was,

on and prior to the 23d day of August, 1892, owned

by one J. F. Beazley and wife, Latella B(?azley, and

at and prior to said last-named date said spring was

understood and believed by said Beazley and said St.

Paul, Minneapolis & Manitoba Railway to be located

on said land owned by Beazley, and the said Beazley

and wife, on said 23d day of August, 1892, by their

written conveyance for a valuable consideration, to

wit: Twenty-five Hundred ($2,500.00) Dollars, con-

veyed to said St. Paul, Minneapolis & Manitoba Rail-

way Company, an easement over and across said land

to said spring, for the location of a three (3) inch

pipe-line to be connected with said spring and said

water-tank, for the purpose of supplying said tank

with water from said spring, and said pipe-line was

thereupon, in pursuance with said easement and right

granted by said Beazley and wife, located across said

land, connecting said spring with said water-tank,

and has, ever since, been so connected therewith, and

in constant daily use until the occurrence of the

events hereinafter alleged. Said conveyance from

said Beazley and wife was duly filed in the Auditor's

Office of Douglas County, which at said time included

the territory now known as Grant County on the 24th

day of August, 1892, and duly recorded therein.

VIII.

That the spring above referred to, instead of being
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located upon Beazley's land, heretofore referred to,

is located upon the Northwest quarter of the North-

east quarter of Section Sixteen (16), Township

Twenty-one (21), North range Twenty-six (26)

East, and was, prior to the 29th da.y of September,

1899, a part of the State School Land, and as such be-

longed to the State of Washington, and at some time

subsequent to said last named date, the exact time

plaintiff is unable to give, one Jesse Cyrus entered

into a contract with the State of Washington, in the

manner provided by law, for the purchase of said

tract of land. That on said 29th day of September,

1899, the said Jesse Cyrus, by his written conveyance

of said last named date, for the sum of Five Hundred

($500.00) Dollars, conveyed to said St. Paul, Min-

neapolis & Manitoba Railway Company, the easement

to said pipe-line over his portion of the land upon

which the same was located, connecting the same with

said spring, confirming to said St. Paul, Minneapolis

& Manitoba Railwa.y Company, all the rights it had

acquired under the conveyance from Beazley and

wife, heretofore referred to, and granting to said

company the privilege and right to increase said

pipe-line from three (3) inches to four (4) inches

in diameter and conveying to said company the per-

petual right to take from said spring, through said

pipe-line, all the water that would flow through the

same, for the supply of said water-tank at Ephrata,

with the usual covenants of warranty in the convey-

ance of land. Said last named conveyance was duly

filed for record in the Auditor's office of Douglas

County, Washington, on the 10th day of October,
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1889, and duly recorded therein, a copy of which is

hereto attached, marked exhibit "A," and made a

part hereof.

IX.

That plaintiff by the terms of conveyance from

said St, Paul, Minneapolis & Manitoba Railway

Company, hereinbefore referred to, became the owner

of all the rights, acquired by said St. Paul,

^rinneapolis & Manitoba Railway Company, b}^ rea-

son of the conveyance from Beazley and Cyrus.

X.

Plaintiff further alleges that in the year 1892, and

while said land belonged to the State of Washington,

and before anyone else had acquired an,y right to ap-

propriate the water from said spring now and here-

tofore being taken and appropriated by it, the said

St. Paul, Minneapolis & Manitoba Railway Company

constructed and connected its pipe-line therewith,

and did actually divert therefrom and appropriate

for said railroad purjDoses through said pipe-line and

water-tank, all the water needed for its said railroad

'purposes, and same has been in constant use and said

St. Paul, Minneapolis & Manitoba Railway Com-

pany, and plaintiff, as its successor, has had open,

notorious, peaceable and uninterrupted possession,

use and enjoyment thereof, down to the present time,

save and except the interruptions and molestations

by defendants, as herein set forth, and plaintiff' is

infonned and believes, and so alleges the fact to be,

that it is entitled to the use of said water independ-

ently of its transaction with Beazley and Cyrus.
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XI.

That on or about the 20th da^^ of February, 1908,

the said Jesse Cyrus transferred to W. H. Tolliver,

one of the defendants herein, his said contract of

purchase, from the State of Washington, of said land,

and thereafter on or about the 25th day of February,

1908, in pursuance of said contract with said Jesse

Cyrus, and the transfer thereof by Cyrus to said W.
n. Tolliver, the State of Washington executed and

delivered to said Tolliver a deed to said land.

XII.

That on, to wit, the 26th day of October, 1909, the

defendants here instituted an action in the Superior

Court of the State of Washington, for Grant County,

against this plaintiff for the sum of Two Thousand

($2,000.00) Dollars, damages, on account of the loca-

tion of its said pipe-line across the land claimed by

plaintiff, and its connection with said spring, seeking

to oust plaintiff from said land and to perpetually en-

join it from the further use of the water from said

spring. That thereafter and within the time pro-

^ided by law, this plaintiff presented to said Superior

Court of Grant County, Washington, its petition and

bond, conditioned and made payable as provided by

law, for the removal of said cause from said Superior

Court of Grant County, Washington, to this Court,

vv'hich said bond was duly approved by said court and

order made on the 23d day of November, 1909, trans-

ferring said cause to this court. That the record of

said cause has now been filed in this court and the

cause is pending herein.
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XIII.

That after said order of removal of said cause had

been made and prior to the filing of the record here-

in, and prior to the granting of the former restrain-

ing order herein, defendants wholly disregarding the

rights of this plaintiff: in the premises, and without

any cause or justification, have gone upon the land

and wrongfully disconnected plaintiff's said pipe-

line from said spring, cutting oft' the supply of water

from plaintiff's said tank, at Ephrata, and plaintiff

was experiencing the greatest difficulty in getting its

trains over the road, and because of the fact there is

no other means of supplying its engines and trains

with water at said station, nor for many miles on

either side thereof, it w^as and wdll be greatly

hampered and embarrassed and possibly prevented

from getting many of its trains over the road for the

lack of water for its engines at said place.

XIV.

Plaintiff is informed and believes, and upon such

information and belief alleges the fact to be, that if

not restrained, defendants will again persist in dis-

connecting said pipe-line and shutting off said water

supply, and ]:)laintiff will be subjected thereby to

great and irreparable damage and injury.

XV.

That the amount in dispute and the value of the

property in controversy herein exceeds the sum of

Two Thousand ($2,000.00), Dollars, exclusive of in-

terest and costs.

XVI.

That the damages plaintiff will sustain cannot be
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ascertained or calculated, even if defendants should

be sufficiently solvent to respond thereto, and plain-

tiff is therefore in consideration of all the premises

herein before alleged without any legal remedy.

In consideration whereof, and forasmuch as your

petitioner, plaintiff herein, is remediless in the prem-

ises, and by a strict rule of the common law, and is

onl}- relievable in a court of equity where matters of

this kind are properly cognizable and reviewable,

plaintiff prays your Honors to grant unto it a Writ

of Subpoena, issuing out of and under the seal of this

Honorable Court, to be directed to said W. H. Tol-

liver and Sophronia ToUiver, commanding them, and

each of them, on a certain day and under a certain

penalt}^, in said writ to be inserted, personally to be

and appear before your Honors in this Honorable

Court, and then and there, full, true and correct an-

swers make, answer under oath being waived, to all

and singular the premises, and further to stand, to

conform and abide such further orders, directions,

and decrees therein, as to your Honorable Court shall

seem meet and shall be agreeable to equity and good

conscience ; that the said defendants, W. H. Tolliver

and Sophronia Tolliver, their agents, attorneys,

representatives, employees, and each of them, be re-

strained and enjoined under the pain and penalties

of the law, from in any manner interfering with

plaintiff's free and uninterrupted use and enjoyment

of the water from said spring through said pipe-line

to its tank at Ephrata, until the further order of this

court, and that upon final hearing said injunction be

made perpetual and for all orders and process neces-
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sary and proper in the premises and for general re-

lief.

(Signed) GREAT NORTHERN RAILWAY
COMPANY.
By L. F. CHESTER,

J. J. LAVIN,
Its Attorneys.

Exhibit **A" [to Amended Bill].

THIS INDENTURE, made this 29th day of Sep-

tember in the year of our Lord one thousand eight

hundred and ninety-nine, by and between Jesse

Cyrus, a single man of Egbert Springs, in the County

of Douglas and State of Washington, party of the

first part, and the Saint Paul, Minneapolis and Man-

itoba Railway Company, a corporation, party of the

second part.

WITNESSETH, That the said party of the first

part for and in consideration of the sum of FIVE
HUNDRED ($500.00) Dollars to him in hand paid

by the said party of the second part, the receipt

whereof is hereby acknowledged, does hereby grant,

bargain, sell and convey unto the said party of the

second part, the right to enlarge the capacity of a

certain supply pipe running from the water tank of

the said party of the second part on its line of rail-

road at Ephrata Station, to the spring or springs

known and designated as "Egbert Springs," in the

northeast quarter of section sixteen (16), in Town-

shi]) twenty-one (21) North of Range twenty-six

(26) East of Willamette Meridian, in the County of

Douglas and State of Washington, from a diameter

of three; (?>) inches, as now granted to said party of
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the second part by a certain deed of conveyance from
one J. F. Beezley and wife to the said party of the

second part, dated the 23rd day of August, A. D.,

1892, and recorded in the office of the County Audi-

tor of said Douglas County, Washington, in Volume
"B" of Miscellaneous records on page 48, to a diam-

eter of four (4) inches, inside measurement. To-

gether with the right to so much of the water of said

Egbert Springs as will naturally flow through said

four (4) inch pipe; the water to be used by the said

party of the second part for railway purposes only.

This conveyance is made subject to the same condi-

tions and provisions as contained in said deed from

J. F. Beezley and wife to the said party of the second

part above referred to.

TO HAVE AND TO HOLD THE SAME, together

with all the rights, privileges and appurtenances

thereunto belonging to the said party of the second

part, its successors and assigns forever. And the

said party of the first part, for himself, his heirs, ad-

ministrators and assigns, does covenant to and with

the said party of the second part, its successors and

assigns, that he is well seized in fee of said water

rights and privileges and has the right to convey the

same, and that the same are free from all incum-

brances, and the above granted water rights and

privileges in the quiet enjoyment and peaceable pos-

session of the said party of the second part, its suc-

cessors and assigns, in perpetuity against all per-

sons lawfully claiming or to claim the whole or any

part thereof, the said party of the first part will for-

ever WARRANT AND DEFEND.
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IN WITNESS WHEREOF, the said party of the
first part has hereunto set his hand and seal the day
and year first above written.

JESiSE CYRUS. [Seal]

Signed, sealed and delivered in presence of

W. 0. PARR.
F. W. RELF.

State of Washington,

County of Kittitas,—ss.

I, W. 0. Parr, a Notary Public in and for the State

of Washing-ton, do hereby certify that on this 29th

day of September, A. D. 1899, personally appeared

before me Jesse Cyrus, to me known to be the indi-

vidual described in and who executed the within in-

strument and acknowledged to me that he signed

and sealed the same as his free and voluntary act and

deed, for the uses and purposes therein mentioned.

Given under my hand and official seal this 29th

day of September, A. D. 1899.

[Notarial Seal] W. 0. PARR,
Notary Public in and for the iState of Washington,

Residing at Wenatchee, in County of Kittitas.

Filed for record in Douglas County, Oct. 10th,

1899, in Volume M of Deeds, on page 212.

State of Washington,

County of Spokane,—ss.

J. J. Lavin, being duly sworn, on oath says: That

he is one of the attorneys for the plaintiff, Great

Northern Railway Company, in the above-entitled

cause ; that he has read the foregoing amended com-

plaint, knows the contents thereof, and believes the
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same are true, except such parts as are stated on in-

formation and belief, and those he believes to be true.

That defendant is a foreign corporation, and has

no officer or agent within the county aforesaid, auth-

orized to make the verification, other than its at-

torneys, one of whom is affiant, who is duly author-

ized so to do; that this verification is made by the

affiant for the reasons hereinbefore stated, and be-

cause the material allegations in said pleading are

within deponent's knowledge.

(Signed) J. J. LAVIN.
Subscribed and sworn to before me this 8th day of

February, 1910.

[Notarial Seal]

(Signed) M. M. KELLINGER,
Notary Public in and for the State of Washington,

Residing at Spokane, Wash.

[Endorsements] : Amended Bill of Complaint.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. February 8, 1910. Frank C.

Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Plaintiff,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLIVER,
His Wife,

Defendants.
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Stipulation [Re Demurrer to Amended Bill].

It is hereby stipulated and agreed by and between

the Great Northern Railway Company, a corpora-

tion, plaintiff, and W. H. Tolliver and Sophronia

Tolliver, his wife, defendants, that the original de-

murrer filed by the defendants as a pleading in this

cause shall stand against plaintiff's amended com-

plaint in this cause, and that judgment sustaining

or overruling said demurrer shall have the same

force and effect as if the same were pleaded against

the said amended complaint as
'

' demurrer of defend-

ants to plaintiff's amended complaint."

Stipulated and agreed this 11th day of February,

1910.

(Signed) GREAT NORTHERN RAILWAY COM-
PANY, a Corporation,

By L. F. CHESTER,
Its Attorney.

(Signed) W. H. TOLLIVER and SOPHRONIA
TOLLIVER, His Wife,

By C. C. BRYANT,
Their Attorney.

[Endorsements] : iStipulation. Filed in the U. S.

Circuit Court for the Eastern District of Washing-

ton. February 17th, 1910. Frank C. Nash, Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

IN EQiUITY—No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLIVER,
His Wife,

Defendants.

Demurrer.

Come now the defendants, W. H. Tolliver and So-

phronia Tolliver, his wife, for the special purpose

and no other, until the question raised is decided, of

objecting to the jurisdiction of this court, and ques-

tioning the right of plaintiff herein, by protestation

and not acknowledging all or any part of the allega-

tions and things in complainant's bill of complaint

contained to be true in any such manner and form as

the same are set forth and alleged therein, and de-

mur to the bill, and for cause of demurrer show

:

I.

That it appears by complainant's own showing in

the said bill, that it is not entitled to the relief prayed

for in said bill against these defendants.

n.

That it appears from said bill of complaint of com-

plainant that this Court has no jurisdiction to hear

and determine this action.
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a. That the amount involved in this controversy

is less than Two Thous'and ($2,000.00) Dollars, and

is not sufficient to give jurisdiction to this Court in

this case.

b. That this Court is denied jurisdiction herein

and precluded from a hearing of this action by rea-

son of Section Seven Hundred Twenty (720) of the

Revised Statutes of the United iStates.

in.

That said bill of complaint is wholly without

equity.

Wherefore, and for divers other good causes of

demurrer appearing on said bill of complaint, de-

fendants demur thereto, and pray a judgment of this

Honorable Court and that they shall not be com-

pelled to make any or further answer to said bill, and

humbly pray to be hence dismissed with their reason-

able costs in this behalf sustained.

OSigned) C. C. BRYANT and

DANIEL T. CROSS,
Attorneys for Defendants.

State of Washington,

County of Grant,—ss.

Before me, W. H. Tolliver, being first duly sworn,

on oath says that he is one of the defendants in the

above-entitled action; that he has read the foregoing

demurrer, knows the contents thereof; and that said

demurrer is not interposed for delay and that it is

true in point of fact.

(Sig-ned) W. H. TOLLIVER.
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Subscribed and sworn to before me this 8th day of

December, 1900.

(Signed) DANIEL T. CROSS,
Notary Public in and for the State of Washington,

Residing at Ephrata.

I.C C. Bryant, one of the attorneys for the defend-

ants in the foregoing styled cause, hereby certify

that, in my opinion, the foregoing demurrer is well

founded in point of law.

(Signed) 0. C. BRYANT.

[Endorsements] : Demurrer to Bill of Complaint.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. December 11th, 1909. Frank

C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Plaintiff,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLIVER,
His Wife,

Defendants.
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Opinion [on Demurrer to Amended Bill].

L. F. CHESTER and J. J. LAVIN, for Com-

plainant.

0. C. BRYANT, for Defendants.

WHITSON, District Judge.

The following is a summar}^ of the allegations con-

tained in the amended bill of complaint:

Complainant, as a common carrier of passengers

and freight, owns and is operating a line of railroad

with, among others, a station at Ephrata. At said

station it maintains a tank for supplying its trains

and engines with water. This tank is supplied by

gravity flow through a pipe-line from what is known
as "Egbert Spring." This railroad was formerly

owned by the St. Paul, Minneapolis & Manitoba Rail-

way Company, complainant having succeeded to the

ownership by purchase on the 11th day of Octo-

ber, 1907. Upon the 23d day of August, 1892, one

Beazley and his wife, in consideration of $2500.00 to

them paid, granted and conveyed by written deed to

complainant's predecessor, an easement over and

across their land to said spring for the location of a

three-inch pipe-line to connect the spring and tank

for the purpose of supplying the latter with water,

in pursuance of which the pipe-line was located and

built and has ever since been in constant and daily

use except when interrupted by defendants as here-

inafter recited. At the time of taking this deed from

Beazley and wife it was supposed that the spring was

located upon their land, but it was subsequently

discovered that it is situate on the Northwest Quar-

ter of the Northeast Quarter of Section 16, Town-
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ship 21, North of Range 26, east, which adjoins the

Beazlej^ tract. Prior to September 29th, 1899, this

land was state school land and subsequent to this

date one Jesse Cyrus, having entered into a contract

with the State for the purchase of the tract upon

which the spring is situate and while holding under

said contract, in consideration of $500' to him paid

by the predecessor in interest of complainant, con-

firmed by written conveyance dated September 29,

1899, all rights acquired under the conveyance of

Beazley and wife and granted the privilege and right

to increase the size of the pipe-line, to maintain the

same and to divert so much water as would natur-

ally flow through said pipe as enlarged, which deed

was filed for record on the 10th day of October, 1899,

in the county wherein said land was then situate.

In the year 1892, while said land belonged to the

State of Washington and before anyone had acquired

a right to appropriate, the predecessor in interest

of complainant did appropriate the waters of said

spring and actually diverted the same through said

pipe-line in virtue of which also the right to the con-

tinued use thereof is claimed. On or about the 20th

day of February, 1908, Cyrus assigned his contract

to the defendant, W. H. Tolliver, who on the 25th day

of February, 1908, in virtue of such assignment re-

ceived a deed from the State. Afterwards the de-

fendants instituted an action in the Superior Court

of the State of Washington, County of Grant, for

$2,000 damages on account of the location and main-

tenance of the pipe-line across the lands thus ac-

quired from the State, seeking to oust the complain-
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ant from said land and they subsequently cut off the

flow of water.

An examination of the files of the above-mentioned

ease, since its commencement removed to this court,

shows that the purpose of the suit was to enjoin the

use of the right of way and diversion of the waters of

said spring, and for incidental damages. The pur-

pose of this suit is to enjoin interference with the

use of the pipe-line and the water carried thereby.

The demuri'er to the original complaint, which by

stipulation is made to apply to the amended bill, is

based upon three grounds.

FIRST. Want of equity.

SECOND. Want of jurisdiction: (a) that there

is involved less than the amount required to give it;

(b) that the court is denied jurisdiction under Sec-

tion 720 of the Revised Statutes of the United States.

That section provides that a writ of injunction shall

not be granted to stay proceedings in any state court.

Manifestly, it can have no application to the present

issue. As to the amount, the demurrer to the origi-

nal bill was sustained for failure to allege that more

than $2,000, exclusive of interest and costs, was in-

volved. That has been cured by amendment.

We are thus left with one ground of demurrer to

be considered.

Counsel for complainant rest the right to relief

upon estoppel arising out of the warranty deed made

by Cyrus while holding under the State as well as

upon an appropriation of water made in 1892, some

seven years before Cyrus contracted to purchase the

land. The argument that the defendants are es-
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topped is met by the contention that the doctrine of

after acquired title can have no application, for that

Cyrus never having acquired title his warranty can-

not conclude the defendants here who did not join in

the conveyance. The principle is well settled that

one who, without title, conveys by warranty deed, is

estopped from disputing the title of his grantee and

a title subsequently acquired inures to the benefit of

the latter. Strictl}^ speaking, therefore, since the

defendants have given no assurance, there is nothing

which can directlj^ operate upon them by way of es-

toppel. It does not necessarily follow, however,

that they have acquired a better right than the com-

plainant. The right to an easement upon the land

and to appropriate the water of the spring, as well as

the status of the defendants growing out of their

relation to Cyrus as his assignee must necessarily be

discussed together.

Since Atchison vs. Peterson, 20 Wallace, 509,

Basey vs. Gallagher, 20 Wallace, 670, Jennison vs.

Kirk, 98 U. S. 456, and Broder vs. Water Company,

101 U. S. 274, it has been the settled rule that the Act

of Congress of 1866 was not intended as a grant of

the right to appropriate water upon the public do-

main, but was rather the recognition of a pre-existing

right which had grown up by custom. This doctrine

has been often reaffirmed by the highest court of this

state.

Thorp vs. Tenem Ditch Co., 1 Wash. St. 566.

Benton vs. Johncox, 17 Wash. 277.

^Offield vs. Ish, 21 Wash. 277.

Longmire vs. Smith, 26 Wash. 439.
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No good reason appears why the same rule should

not apply to public lands of the State, and indeed the

State has provided by express enactment (Session

Laws 1891, Sec. 4091 Ballinger's Code), that the

water of any lake, pond or flowing spring in the State

maj^ be acquired by appropriation. But as applied

to the general goyernment, we have seen that the

federal statute did not create the right, and the con-

clusion must follow that the State statute was not

intended to create the right. Both recognized prior

existing custom and that such statutes as that of this

State were not intended as a denial of the right to

appropriate except by compliance with the methods

pointed out, is settled beyond controversy.

Long on Irrigation, sec. 39.

Murray et al. vs. Tingley, 50 Pac. 723.

Wells vs. Mantes et al., 34 Pac. 324.

Cruse vs. McCauley, 96 Fed. 370.

DeNecochea vs. Curtis, 20 Pac. 563; reaffirmed

22 Pac. 198.

Burrows vs. Burrows et al., 23 Pac. 146.

Watterson vs. Saldunbehere, 35 Pac. 432.

In view of the custom the right to divert and use

w^ater from the sources mentioned in the statute must

by fair intendment be held to mean the right to go

upon the public lands of the State to carry out the

taking thereof, for it is to be remembered that the

State could not grant the right to go upon private

lands without providing for compensation. So con-

struing the State statute it becomes apparent that

the mention of the purpose for which an appropria-

tion may be made in the method there pointed out,
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namely, irrigation, mining or manufacturing, was

not intended as a limitation upon the right to appro-

priate for other beneficial uses. The custom in the

Pacific States and territories does extend to such

uses. What is a beneficial use has not often been

defined, but the right to appropriate water for any

beneficial purpose has been uniformly recognized in

the western country.

Northport Brewing Co. vs. Parrot, 22 Wash.

243.

Twohey vs. Canrpell, 60 Pac. 396.

Lux vs. Haggin, 10 Pac. 674.

Gould on Waters (3rd Ed.), 452.

Nevada Ditch Co. vs. Bennett, 45 Pac. 472.

Long on Irrigation, sec. 47.

The taking of water and devoting it to the purpose

to which it is alleged to have been devoted in this case

is the taking for a beneficial use. A little considera-

tion will show how utterly inconsistent it would be

for the State to recognize the right to appropriate

upon the lands of the federal Government and deny

the right to appropriate upon its own lands. In

view of the history of western development and the

growth and application of the doctrine of appropria-

tion it would take an express, prohibitory enactment

to justify the conclusion that waters upon the public

lands of the State are not open to appropriation the

same as the public lands of the United States, and

particularly so since the source of the water supply

thereon has been made available. So it was held in

Thorp vs. Tenem Ditch Co., supra, that the local

statute of Yakima County of 1873 (Session Laws of
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that year, p. 520), which only in terms granted to

land owners the right to appropriate, was not in-

tended to restrict the right of prior appropriation as

it existed by local customs and decisions of courts,

and that it was inmiaterial whether the appropriator

was a land owner or not. That decision declares the

rule of this State. It is a rule of property which the

federal courts are bound to follow.

In Long on Irrigation, sec. 25, it was said

:

''It is accordingly held in these States that the doc-

trine of appropriation belongs to, and only to, water

on the public lands belonging either to the State or

to the United States," etc.

To the same effect see:

Weil on Water Rights, sec. 76.

Lux ys. Haggin, 10 Wash. 674.

It follows that the mention of the purposes for

which an appropriation may be made under section

4091 was not intended to exclude the right to take

for other beneficial uses. We haye already seen

that the statute did not limit appropriators to the

procedure th-ere pointed out. The section above

noted is silent as to the right of a corporation to ap-

propriate, but section 4092 in part reads, "Any per-

son, ^corporation or association desiring to appropri-

ate water," etc., which is a clear recognition of the

right of a corporation to appropriate water.

But the railroad company may rest upon a specific

statutory enactment. Section 4334 of Ballinger's

Code expressly grants the right to appropriate a

sufficient quantity of land granted to the state for

imiversity, school or other purposes and for the
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**necessary sidetracks, depots and water stations and

the right to take water thereto by aqueduct." The

railroad company, then, when it entered upon un-

claimed and unoccupied school land was not a tres-

passer. The right of way to take water across such

lands by aqueduct was expressly granted. Whether

it should have paid the State was a matter between

itself and the State. When Cyrus entered into a

contract to buy the land he found the pipe-line there

and observed that the water of the spring was being

diverted by means of it. So far as he was concerned

he confirmed the right. If the language of section

4334 is not broad enough to include the right to ap-

propriation of water (and I think it is), the right

existed by custom. The right of way was complete

by grant. Again, any compensation which might be

due for the taking of the right of way vested in the

State. Damages in such cases are personal to the

owner at the time the injury occurs. They do not

pass by deed unless expressly included.

Roberts vs. Eailroad Co., 158 U. S. 10, and cases

there cited.

Northern Pac. vs. Murray, 87 Fed. 651 (Ninth

Circuit).

It does not appear that the compensation, if any,

which the State was entitled to for the right of way

ever passed by the deed to defendants. I have failed

to discover any statute which contemplated the pay-

ment of anj^thing by way of compensation to the

State. But however this may be, in view of the rule

of the cases last cited it would have to affirmatively

appear that the claim for damages was transferred
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before the defendants could even prosecute their ac-

tion to recover damages, for the presumption is that

a deed does not contain 'So unusual a provision. In

scnj event, the,y could not enjoin the use of the prem-

ises, nor, if my conclusion is correct, the diversion of

the water for a beneficial use. The purchaser from

the State found certain physical conditions. He ob-

served a pipe-line carrying the water of the spring

which had its source upon the land w^hich he agreed

to purchase. Suppose that he had found excavations

which had been wrongfully made there; that waste

had been conmiitted upon the premises, such as the

cutting and carrying away of timber, the removal of

stone, or the like, he could not by subsequently ac-

quired title follow the various trespassers and

recover of them. Finally, I should doubt whether a

private individual, though I do not find it necessary

to decide that point, could raise the question as to

who may or may not appropriate water as against

one in possession applying the same to a beneficial

purpose. All of the foregoing without regard to the

question whether the defendants holding by assign-

ment from Cyrus took any greater rights than he

himself had at the time of the assignment.

These conclusions must lead to overruling the de-

murrer, and an order will go accordingly.

[Endorsements] : Opinion on Demurrer to

Amended Bill of Complaint. Filed in the U. S. Cir-

cuit Court for the Eastern District of Washington.

Marf-h :]d, 1910. Frank C. Nash, Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Plaintiff,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-
VER, His Wife,

Defendants.

Order [Overruling Demurrer, etc.].

On the 9th day of February, 1910, came on to be

heard defendants' demurrer to plaintiff's amended

complaint, and the Court, after having taken the

matter under advisement and fully considered the

same, is of opinion that said demurrer should be,

and the same is hereby overruled, and the defendants

are ordered and directed to answer said complaint

by the next rule day, being A^ril 4, 1910. Defend-

ants except. Exception allowed.

Done in open court this 7th day of March, 1910.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Order Overruling Demurrer to

Amended Complaint. Filed in the U. S'. Circuit

Court for the Eastern District of Washington.

March 7th, 1910. Frank C. Nash, Clerk.



28 W. H. Tolliver and Sophronia ToUiver

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Plaintiff,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-

VER, His Wife,

Defendants.

Answer to Amended Bill of Complaint.

Come W. H. Tolliver and Sophronia Tolliver, his

wife, defendants above named, and answer the

amended bill of complaint of the above-named com-

plainant as follows:

These defendants now, and at all times hereafter

saving to themselves all and all manner of benefit of

exception or otherwise that can or may be had or

taken to the many errors, uncertainties and imper-

fections in the said amended bill contained, for an-

swer thereto, or to so much thereto as these defend-

ants are advised it is material or necessary for them

to make answer to, answering say

:

1. It is true that the complainant is a corporation

incorporated under the laws of the State of Minne-

sota as a common carrier of freight and passengers.
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and is authorized as such under the laws of the State

of Washington to carry on its business as a conunon

carrier in this State, and has for many years been

engaged as such common carrier with a line of rail-

way extending through the S'tates of Minnesota,

North Dakota, Montana, Idaho and Washington.

2. Defendants have no knowledge or information

as to whether or not the complainant has paid to the

State of Washington its annual license fee last due,

except the allegation of that fact contained in the

amended bill of complaint, which allegation defend-

ants accept as true.

3. It is true that these defendants are husband

and wife and are citizens and residents of the State

of Washington, residing in Grant County, in said

State.

4. It is true that complainant as such common

carrier has a line of railway extending through

Grant County, Washington, and has numerous trains

passing each way daily over said line, its passenger

trains being engaged in the carrying of passengers,

express, baggage and United States Mail, and its

freight trains being engaged in the carrying of

freight of various kinds, including shipments of live-

stock and other perishable property.

5. It is true that for some years past the com-

plainant has maintained a water-tank at the station

of Ephrata, in the said Grant County, which it has

used to supply its trains and engines with water,

which said tank has during said time been supplied

with water from the spring situate on the premises

of these defendants, known as Egbert Springs, the
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water being supplied by ^gravity through a pipe-line

extending from said water-tank to a point on the

land of these defendants where the water flowing

through said pipe-line is diverted from said spring.

It is not true, howeA^er, that there is no other means

of supplying said tank with water and it is not true

that complainants could not, for a long time to come,

supply its said Avater-tank from any other source,

and it is not true that it is impossible for said com-

plainant to operate its trains over said line of road in

the discharge of its duties to the public as a common

carrier without the constant use of this tank and

the water supply brought to said tank from said

spring.

6. That defendants have no knowledge or infor-

mation as to whether or not the complainant on the

11th day of October, 1907, or at any time became the

owner of said line of railway by purchase from the

said St. Paul, Minneapolis & Manitoba Railway

Company other than the allegation to that effect

contained in amended bill of complaint, which alle-

gation defendants accept as true.

7. It is not true that practically all or any of the

land located between the said water-tank at Ephrata,

Washington, and said Egbert Spring was on and

prior to the 23d day of August, 1892, owned by one

J. F. Beazley and Latella Beazley, his wife; and it

is not true that on and prior to the 23d day of August,

1892, said spring was understood and believed by

said Beazley and St. Paul, Minneapolis & Manitoba

Railway Company to be located on any land owned

by said Beazley and wife; it is not true that the said
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Beazley and wife, on the 23d day of August, 1892, or

at any other time, by a written or other conveyance,

for a valuable, or other consideration, or at all, con-

veyed to said St. Paul, Minneapolis & Manitoba

Railway Company an easement over and across said

land to said spring for the location of a three inch,

or any other size, pipe-line to be connected with said

spring and said water-tank for the purpose of sup-

plying said tank with water from said spring; and it

is not true that said pipe-line was, in pursuance with

said alleged easement and right granted by said

Beazley and wife, located across said land so as to

connect said spring with said water-tank; and it is

not true that by virtue of said alleged easement

granted by Beazley and wife, complainant, or his

predecessor in interest, has since said date or at all

maintained and constantly used said pipe-line during

the period alleged in the complaint. These defend-

ants, on the other hand, allege the fact to be that on,

and for a long time subsequent to, the 23d day of

August, 1892, the title to the lands and premises de-

scribed in the amended bill of complaint and like-

wise all of the land situate between said water-tank

and said Egbert Spring was vested in, owned and

held by the State of Washington as school lands by

grant from the United States, under, by virtue and

subject to the restrictions of sections 10' and 11 of the

Enabling Act of the State of Washington, sections 1

and 2 of Article 16 of the Constitution of the State

of Washington, and section 5 of Chapter 11, of the

1893 Session Laws of the State of Washington; sec-

tion 5505 Ballinger's Code.
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8. It is true that said Egbert Spring was and is

located upon the Northwest Quarter (NW. i/i ) of the

Northeast Quarter (NE. 14) of Section Sixteen (16),

Township Twenty-one (21) North, Range Twenty-

six (26) E. W. M., and was prior to the 29th day of

September, 1899, and was at all times prior to the

25th day of February, 1908, a part of the school lands

of the State of Washington, and as such belonged

to and was owned by the State of Washington, un-

der and by virtue of the aforesaid sections 10 and

11 of the Enabling Act, sections 1 and 2 of Article

16 of the Constitution of the State of Washington,

and section 5 of Chapter 11 of the 1893 Session Laws
of the State of Washington; section 5505 Ballinger's

Code; it is true that subsequent to the 29th day of

September, 1899, to wit, on the 2'7th day of October,

1905, one Jesse Cyrus entered into an executory con-

tract with the State of Washington for the purchase

of said last described tract of land, subject to the

conditions and restrictions provided by law ; and it is

true that on said 29th day of September, 1899, the

said Jesse Cyrus made and entered into a written

agreement with the said St. Paul, Minneapolis &
Manitoba Railway Company respecting said pipe-

line and the waters of said spring, a copy of which,

marked Exhibit "A," is attached to the amended bill

of complaint, and defendants allege that the fee

simple title to said premises being at that time

vested, as above set forth, in the State of Washing-

ton, and said Cyrus not being at that time possessed

of any right or equity whatever in or to said prem-

ises, said written instrument so made and executed
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by said Jesse Cyrus as aforesaid was and is wholly

void and of no effect.

9. It is not true that the complainant did or could,

by the terms of any conveyance from the St. Paul,

Minneapolis & Manitoba Railway Company have be-

come the owner of any rights whatever through said

Beazley or said Cyrus, or anyone else, in or to any

portion or part of the aforementioned premises, or

in or to any portion or part of the waters of said

spring, or to any easement or license to maintain a

pipe-line over and across any portion or part of said

premises, and defendants allege that said or any con-

veyance from the St. Paul, Minneapolis & Manitoba

Railway Company to said complainant was and is,

in so far as it may refer to, or by its terms affect the

above referred to premises, property and property

rights, wholly void and of no effect.

10. It is true that in the year 1892, and while said

lands belonged to the iState of Washington, subject

to the legal restrictions and qualifications above al-

leged and before anyone had acquired a right to ap-

propriate any portion or part of the waters flowing

from said spring, the said St. Paul, Minneapolis &
Manitoba Railway Company, without any right or

authority whatever so to do, constructed and con-

nected a pipe-line therewith, and did actually divert

therefrom through said pipe-line and water-tank and

use for its said railroad purposes a portion of the

waters flowing from said spring; and it is true that

said water has been constantly used since said date,

first, by said St. Paul, Minneapolis & Manitoba Rail-

way Company and subsequently by the complainant

herein, which said use has been open, notorious.
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peaceable and uninterrupted save and except for the

interruptions and molestations of these defendants

complained of in said amended bill of complaint,

which said use, possession and enjoyment by the

complainant these defendants allege was at all times

merely permissive, and without right or authority

whatcA^er on the part of the complainant.

11. It is true that on or about the 2'Oth day of

February, 1908, the said Jesse Cyrus transferred to

the said W. H. Tolliver, one of the defendants herein,

said contract of purchase from the State of Wash-

ington to the said lands; and it is true that thereafter,

on or about the 25th day of February, 1908, pursu-

ant to said contract with said Jesse Cyrus and the

transfer thereof by Jesse Cyrus to said W. H. Tol-

liver, the State of Washington executed and de-

livered to said Tolliver a deed to said land, by the

terms and conditions of said deed, a copy of which

is hereto attached, marked Exhibit "A" and made a

part hereof, these defendants became, ever since have

been and now are the absolute owners in fee simple

of said Northwest Quarter NW. % of the Northeast

(NE. 14), Section Sixteen (16), Township Twenty-

one (21) North, Range Twciity-dx (tf), E. W. M.,

Grant County, Washington, with all the appurte-

nances thereunto appertaining.

12. It is true that on the 26th day of October,

1909, these defendants instituted an action in the

Superior Court of the State of Washington, for

Grant County, against the complainant herein for

the sum of Two Thousand ($2,000.00) Dollars, dam-

ages on account of the location of said pipe-line

across the lands of these defendants and its connec-
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tion with said spring, thereby seeking to oust com-

plainant from said land and to further enjoin it from

the further use of the water from said spring. That

thereafter, and within the time provided by law, this

complainant presented to the Superior Court of

Grant County, Washington, its petition and bond,

conditioned and made payable as provided by law,

for the removal of said cause from the State Superior

Court of G-rant County, Washington, to this Court,

which said bond was duly approved by said court,

and an order was made on the 23d day of November,

1909, transferring said cause to this Court, the rec-

ord of which said case has been filed in this Court

and said cause is now pending herein.

13. It is true that these defendants having, as

they then and now verily believe, the right so to do,

did at the date referred to in paragraph thirteen

(13) of said amended bill of complaint, disconnect

said pipe-line at a point where it extended over

across the above-described lands of these defend-

ants, thereby cutting off the supply of water from

complainant's said water-tank at the town of Eph-

rata; but, the defendants deny that complainant was

thereby caused the greatest, or any, difficulty in get-

ting its trains over its said railroad; and it is not

true that there are no other means of supplying the

engines and trains of the complainant with water at

said station nor for many miles on either side there-

of; and it is not true that complainant was and will

be greatly hampered and embarrassed, or by any

means, prevented from getting many or any of its

trains over said road from the lack of water for its

engines at said place; and defendants allege that
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they are engaged in fruit-raising and irrigation farm-

ing, and now irrigate a large area of land by means

of the water flowing from said spring, which said

area is being increased and will be increased by these

defendants from time to time provided they are per-

mitted to have the unrestricted use of the water

flowing from said spring, and that in addition to the

use of the water flowing from said spring for the

puipose of irrigating, these defendants are the

owners of the water system, by which water is sup-

plied for domestic and municipal purposes to people

of the town of Ephrata, Washington, the said town

of Ephrata, Washington, being a place of several

hundred inhabitants, and all of the water used for

the said purposes is taken from the said described

spring and the stream flowing therefrom, and that

the said town of Ephrata has no other source of

water supply, and that the full capacity of said

spring and the stream of water flowing therefrom is

necessary to the proper and suitable irrigation of the

lands of these defendants immediately surrounding

said spring, and for the purpose of supplying water

for domestic and municipal purposes to the inhabi-

tants of the said town of Ephrata, and that if the

complainant is allowed to prevail in this action,

these defendants will, for the reason aforesaid, be

greatly and irreparably damaged, and that there is

no standard of measurement for the pecuniary dam-

age which these defendants would suffer by reason

of being deprived of the use and ownership of the

waters flowing from said spring; and defendants al-

lege that complainant has an adequate remedy at law

for establishing and protecting of any right which
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it may have or which it seeks to have established in

this suit in equity.

14. It is not true that complainant would be sub-

jected to great and irreparable, or any other damage

whatever, by the shutting off of said water supply.

15. It is true that the amount in dispute herein

exceeds the sum of Two Thousand ($2,000.00) Dol-

lars, exclusive of interest and costs.

16. It is not true that the complainant will suffer

unascertainable damages, or any damage whatever,

by reason of any act, or contemplated act or acts of

these defendants. It is not true that complainant is

without any legal remedy.

And these defendants deny all and all manner of

unlawful combination and confederacy wherewith

they or either of them are by said bill charged ; with-

out this, that there is any other matter, cause or

thing in the said complainant's said amended bill of

complaint contained material or necessary for these

defendants to make answer unto, and not here or

hereby well and sufficiently answered, confessed,

traversed and avoided or denied, strictly within the

knowledge or belief of these defendants, all of which

matters and things these defendants are ready and

willing to aver, maintain and prove as this Honorable

Court shall direct, and humbly pray to be hence dis-

missed with their reasonable costs and charges in

this behalf most wrongfully sustained.

(Signed) C. C. BRYANT and

POINDEXTER & MOORE,
Solicitors and Counselors for Defendants.
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State of Washington,

County of Grant,—ss.

W. H. Tolliver, being first duly sworn, on oath de-

poses and says: That he is one of the above-named

defendants; that he has read the above and forego-

ing answer and that he knows same to be true, ex-

cept as to those things alleged therein on information

and belief, and that as to those matters and things,

he believes the same to be true.

(Signed) W. H. TOLLIVER.

Subscribed and sworn to before me this 1st dmy of

April, A. D. 1910.

[Notarial Seal]

(Signed) DANIEL T. CROSS,
Notary Public in and for the State of Washington,

Residing at Ephrata, Washington.

Exhibit "A'' [To Answer to Amended Bill].

DEED.
-5157 26074.

STATE OF WASHINGTON.
IN CONSIDERATION of Sixteen Hundred Forty

and no/100 ($1640.00) Dollars, the receipt of which

is hereby acknowledged, the State of Washington

does hereby grant, bargain, sell and convey unto W.
H. Tolliver, his heirs and assigns, the following de-

scribed school lands, situate in Douglas County,

Washington, to wit:

The northwest quarter of the northeast quarter of

section 16, township 21 north,* range 26 east of the

Willamette Meridian, containing forty acres, more
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or less, according to the government survey thereof.

TO HAVE AND TO HOLD the said premises,

with their appurtenances, unto the said W. H. Tolli-

ver, his heirs and assigns forever.

WITNESS the Seal of the iState, affixed this 25th

day of February, 1908.

ALBERT E. MEAD,
Governor.

[Seal] Attest : SAM H. NICHOLS,
Secretary of State.

State Record of Deeds, Volume 2, page 292.

Indexed, recorded, Compared.

State of Washington to W. H. Tolliver, Ephrata,

Washington.

State of Washington,

County of Douglas,—ss.

I hereby certify that the within instrument was

filed for record this 16th day of March, A. D. 1908,

at 8:10 o'clock A. M,, and recorded at the request of

O. A. Kuck, in Book 34, page 638, Records of Deeds

of Douglas County, State of Washington, as witness

my hand and official seal, this 16th day of March, A.

D. 1908.

CHAS. F. WILL,
Auditor of Douglas County, Wash.

Fee 60^ pd.

[Endorsements] : Service of the within answer by

the delivery of a copy thereof hereby admitted, this

April 4, 1910, at 3 P. M.

(Signed) L. F. CHESTER,
Solicitor for Complainant.
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Answer to Amended Bill of Complaint. Filed in

the U. <S. Circuit Court for the Eastern District of

Washington. April 4th,' 1910. Frank C. Nash,

Clerk.

In the Circuit Court of tJte United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLIVER,
His Wife,

Defendants.

Notice [of Motion for Hearing].

To the Great Northern Railway Company and to L.

F. Chester, Your Attorney:

You and each of you are hereby notified that, on

June 20, 1910, at the hour of 10 o'clock A. M., or as

soon thereafter as same can be heard by the Court,

defendants will bring on for argument the plaintiff's

motion for the hearing of the above-entitled cause on

the amended bill and answer thereto.

(Signed) C. C. BRYANT and

POINDEXTER & MOORE,
Attorneys for Defendants.

[Endorsements] : Service of the within Notice, by
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the delivery of a copy thereof, is hereby admitted

this 17th day of June, 1910.

(Signed) L. F. CHESTER,
Attorney for Complainant.

Notice of Hearing Cause on Answer and Amended
Bill of Complaint. Filed in the U. S. Circuit Court

for the Eastern District of Washington. June 17th,

1910. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GEEAT NOETHERN EAILWAY COMPANY (a

Corporation),

Complainant,

vs.

AV. H. TOLLIVER and SOPHRONIA TOL~
LIVEE, His Wife,

Defendants.

Opinion [on the Merits].

L. F. CHESTEE and J. J. LAVIN, for Com-

plainant.

C. C. BEYANT and O. C. MOOEE, for Defend-

ants.

WHITSON, District Judge.

Questions vital to the merits of this cause were con-

sidered on demurrer to the amended bill of complaint

and the conclusions reached were expressed in. an

opinion filed on March 3, 1910, to which reference

may be had for a more perfect understanding of the
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views now to be stated. Upon the overruling of the

demurrer defendants answered and complainant,

having set the cause down for hearing upon the bill

and answer, it has been argued and submitted upon

the issues thus tendered.

Defendants' counsel have not abandoned the posi-

tion heretofore taken, but still relying upon it, they

have brought forward but two additional reasons in

opposition to the relief prayed for.

FIRST. That the denials of the answer necessar-

ily preclude the rendering of a decree without the

taking of testimony. This having been only pre-

sented b.y general reference, the court is, in a large

measure, left to its own devices. Nothing material

appears to have been denied unless the traversing of

the allegation in relation to the value of the matter in

dispute may be so regarded.

In actions at law under similar code provisions to

those of this State a denial puts the plaintiff on prcof'.

Roberts vs. Lewis, 144 U. S. 653.

Green vs. City of Tacoma, 53 Fed. 562.

Jones vs. Rowley, 73 Fed. 286.

In equity the rule is otherwise. A mere denial will

be disregarded.

Foster's Federal Practice, sec. 125, p. 306.

The issue must be raised by plea in abatement, and

an answer on the merits without interposing such

plea to the jurisdiction is a waiver where tlie bill al-

leges the .jurisdictional amount.

F(.ster's Fed. Pi-ac. (3rd Ed.), sec. 16, p. 57.

Id., Sec. 125, p. 306.

Pine vs. City of New York, 103 Fed. 337.
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Butchers & Grocers Stockyards Co. vs. Louis-

ville, 67 Fed. 35.

SECOND. The other point is made to rest upon

two decisions of the Supreme Court of this State.

Those are : O 'Brien et al. vs. Wilson et al., 97 Pac. 1115,

and State vs. City of Seattle, 107 Pac. 827. These cases

liold that section 4807 of Ballinger's Code, which pro-

vides that the limitations prescribed in the chapter of

which the section forms a part, shall apply to actions

l)rought in the name of the State in the same manner
as to actions between private parties, does not apply

to State school lands the title to which cannot there-

fore be acquired by adverse user and possession.

The conclusion reached was based upon section 11 of

the enabling act, in virtue of which Washington was
admitted into the Union, and sections 1 and 2, article

16, of the State Constitution, which provide, among
other things, that all sales shall be made at public

auction at not less than $10.00 per acre. It is con-

tended that since the State could not dispose of the

lands in an.y other way, as held by the Court, that no

right or easement could be acquired upon such lands

nor an appropriation of water made thereon, the

water being part of the land.

The amended bill alleges open and notorious pos-

session for the statutory period, but the overruling

of the demurrer was placed upon th^ ground that the

complainant was a prior appropriator of water and

had acquired an easement for its use in virtue of the

express consent given by section 4334 of Ballinger's

Code. That the complainant might become an ap-

propriator for a beneficial use; that the purpose to
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which it devoted the water is such a use, and that the

statute authorized it to do what has been done, it

seems to me can hardly be the subject of dispute. In

considering the want of capacity of the State to give

consent in any other wa}' than that referred to a brief

recapitulation from the former opinion in this case

will not be inappropriate.

1. The congressional act of 1866 did not create

the right to appropriate water upon the public do-

main. It existed by virtue of the custom of appro-

priation which had grown u]) in the western states

and territories.

2. This custom extended to all public lands in-

cluding sections 16 and 36, which had been set aside

for school purposes, for until the admission of the

State, these sections continued to be public lands of

the United States.

Peterson vs. Baker, 39 Wash. 277.

Barkley vs. United States, 3 Wash. Ty. 522.

3. After the admission of the State, the custom

prevailed as before. This is attested by a uniform

line of decisions from the highest court of the State.

4. It was expressly recognized by general legis-

lation, and to make the use of water available to rail-

road corporations we have seen that the right was

granted to cross State school lands with aqueducts.

The defendants claim by virtue of a deed from the

State, made long after the performance of those acts

upon which complainant now relies, and by virtue of

which its rights were acquired. That the cases above

i-eferred to were intended to extend beyond the par-

ticular question decided, I cannot bring myself to be-
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licve. On the contrary, in Peterson vs. Baker, 39

Wash. 275, a road established by user on school lands

was expressly upheld. So in State ex rel. Attorney

General vs. Superior Court, 36 A¥ash. 381, whik the

question was not presented, the Court assumed that

a right of way might be acquired over State lands

under appropriate legislation. If time permitted

many decisions of the Supreme Court of the Stat<.'

could be found which have upheld proceedings look-

ing to the acquisition of easements over State lands

in manner other than the way pointed out by the

State constitution for sale at public auction. To

carry the doctrine to the length contended for would

be to nullify legislation which has been universally

accepted as competent and which has been generally

acted upon, such as the acquisition of rights over

state lands by railroads, by telegraph and telephone

companies, for commercial waterways, dyking dis-

tricts, electric light and power purposes, county and

city roads, State roads, irrigation ditches, for log-

ging, and the like, as provided in sections 4098, 5608,

5872, 6453, 6831, 6832, 6833, 6836, 6839, 6844, 6845,

6848, 6849, 6850, 6851, 6852, 8172 of Remington &
Ballinger's Code, and other sections which might be

pointed out, all of which indicate a general public

policy not to be lightly overthrown. If the Supreme
Court meant to go beyond the mere application of

W\G statute of limitations as against the State on

.school lands, I should be unable to agree with their

reasoning, and since the case is one involving the

construction of a Federal statute this Court is at

liberty to place its own construction upon the en-

abling act.
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Finding ujjon the admitted facts that the com-

])lainant is entitled to the relief prayed for a decree

will go accordingly.

[Endorsements] : Opinion on the Merits. Filed

in the U. S. Circuit Court for the Eastern District

of Washington. June 29th, 1910. Frank C. Nash,

Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

IN EQUITY—No. 1419.

GREAT NORTHERN RAILWAY COMPANY
(a Corporation),

Complainant,
vs.

W. H. TOLLIVER and.SOPHRONIA TOLLI-
VER, His Wife,

Defendants.

Final Decree.

This cause came on to be lieard at the present

term, and on, to wit, the 23d day of June, 1910, and

was argued by counsel and thereafter, on the 29th

day of June, 1910, upon the consideration thereof,

it was ORDERED, ADJUDGED and DECREED,
as follows:

This cause coming on to be heard upon the

amended bill and answer thereto, and the court find-

ing that said bill is sufficient in form and substance

to entitle plaintiff to the relief sought therein, and

that the answer thereto fails to put in issue the ma-

terial allegations in said bill, but admits the same;
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It is ORDERED, ADJUDGED and DECREED,
that the injunction pendente lite, heretofore granted

herein against the defendants be, and the same is

hereby made perpetual, and that the said defend-

ants, W. H. Tolliver and Sophronia Tolliver, their

agents, servants, employees, attorneys and repre-

sentatives, and each of them, be, and they are hereby

forever enjoined and restrained from cutting off

the water supply of plaintiff, as the same is now

used and enjoyed by plaintiff, from that sprin<>:

known as Egbert ^Spring, located upon the north-

west quarter of the northeast quarter of Section Six-

teen (16), Township twenty-one (21), North Range

twenty-six (26), E. W. M., in Grant County, Wash-

ington (formerly in Douglas County), described in

the bill of complaint herein, and from in any man-

ner interfering with plaintiff's free and uninter-

rm^ted iise and enjoyment of the water from said

spring, through its pipe-line, four (4) inches in di-

ameter, connecting said spring with its water-tank

at Ephrata, Washington, or from in any manner

diverting the water of said spring from said pipe-

line.

Tt is further ORDERED, that the plaintiff, Great

Northern Railway Company, do have and recover of

and from defendants. W. H. Tolliver and Sophronia

Tolliver, its costs and disbursements herein. De-

fendants except and exceptions allowed.

Done in open court this 9th day of July, 1910.

(Signed) EDWARD WHITSON,
Judge.

O. K; as to form.

(Signed) O. C. M.
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[Endorsements] : Final Decree. Filed in the U.

S. Circuit Court for the Eastern District of Wash-

ington. July 9th, 1910: Frank C. Nash, Clerk.

In file Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

No. 1419.

GEEAT NOETHERN RAILWAY COMPANY
(a Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-

VER, His Wife,

Defendants.

Petition for Appeal.

Defendants, W. H. Tolliver and Sophronia Tol-

liver, his wife, feeling themselves aggrieved b.y the

final decree made and entered on the bill and answer

herein on the 9th day of July, 1910, wherein and

whereby it was ordered and decreed that the injunc-

tion pendente lite theretofore granted against these

defendants be and was made perpetual and said de-

fendants, their agents, servants, employees, attor-

neys and representatives and each of them were for-

ever enjoined and restrained from cutting off the

water supply of complainant from that spring

known as Egbert Spring, located upon the North-

west Quarter (NW. V^.) of the Northeast Quarter

(NE. 1/4) of Section Sixteen (16), Township Twen-

ty-one (21) North, Range Twenty-six (26) E. W.
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M., in Grant County, Washington, (formerly in

Douglas County), described in the amended bill of

complaint herein and restraining defendants from

in any manner interfering with complainant's free

and uninterrupted use and enjoyment of the water

from said spring through its pipe-line four (4) in-

ches in diameter, connecting said spring with its

water-tank at Ephrata, Washington, or from in any

manner diverting the water of said spring from said

pipe-line. Also awarding judgment to said com-

plainant against these defendants for its costs and

disbursements herein, do hereby appeal from said

. decree and from each and every part thereof to the

United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons specified in the assign-

ment of errors filed herewith and defendants pray

that this appeal may be allowed, and that a tran-

script of the record, testimony, exhibits, depositions

and all proceedings herein upon which said decree

w^as made, duly authenticated by the clerk, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit and that an appeal bond may

be fixed by the Court.

Dated this 14th day of October, 1910.

(Signed) C. C. BEYANT and

POINDEXTER & MOORE,
Solicitors for said Defendants.

[Endorsements] : Petition for Appeal. Filed in

the U. S. Circuit Court for the Eastern District of

Washington. October 14th, 1910. Frank C. Nash,

Clerk.
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In the Circuit Court of, the United States for the

Eastern District of Washiyigton, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-
VER, His Wife,

Defendants.

Assignment of Errors.

Come now the defendants in the above-entitled

cause and file the following assignment of errors

upon which they, and each of them, will rely on

their appeal from the decree made and entered by

this Honorable Court against them on the 9th day of

July, 1910, on the amended bill of complaint and the

answer thereto.

The Court erred

:

1. In overruling the demurrer to the amended

bill of complaint.

2. In rendering and entering a decree in favor of

complainant and against these defendants.

3. In issuing a permanent injunction against

these defendants restraining them, and each of them,

from doing the matters and things referred to in said

decree.

4. In not making, rendering and entering a de-

cree in favor of these defendants.
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5. In decreeing that the costs be taxed against

these defendants in favor of the complainant.

6. In not making and entering a decree in favor

of these defendants for their costs.

In order that the foregoing assignment may be

and appear of record, defendants present the same

to the Court and pray that the Court may consider

all the pleadings, records, files, affidavits and exhib-

its adduced herein on which said decree appealed

from was made, and that such disposition may be

made as in accordance with the laws and Statutes of

the United States in such cases made and provided,

and defendants pray a reversal of said order and

decree as made and entered by the Court.

(Signed) C. C. BRYANT and

0. C. MOORE,
Solicitors for Defendants.

[Endorsements] : Assignment of Errors. Filed

in the U. S. Circuit Court for the Eastern District of

Washington. October 14th, 1910. Frank C. Nash,

Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GEEAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-
VER, His Wife,

Defendants.

Order [Allowing Appeal, etc.].

On reading and filing defendants' petition for an

appeal, it is hereby ORDERED that an appeal be

and is hereby allowed to the United States Circuit

Court of Appeals for the Ninth Circuit from the

order and decree heretofore rendered, filed and en-

tered herein on the 9th day of July, 1910, in favor of

complainant and against defendants on the amended

bill of complaint and answer thereto ; and

It is further ORDERED that a certified transcript

of the record, testimony, exhibits, affidavits and all

proceedings herein upon which said order and de-

cree was made be forthwith transcribed to the said

Circuit Court of Appeals.

It is further ORDERED that the bond on appeal

be fixed at the sum of $200.00.

Dated at Spokane, Washington, this 14th day of

October, A. D. 1910.

(Signed) CHAS. E. WOLVERTON,
Judge.
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[Endorsements] : Order Allowing Appeal. Filed

in the U. S. Circuit Court for the Eastern District

of Washington. October 14th, 1910. Frank C.

Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

QREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONTA TOLLI-
VER, His Wife,

Defendants.

Bond on Appeal.

Know All Men by These Presents, That we, W. H.

To] liver and Sophronia Tolliver, his wife, defend-

ants above named as principals, and M. E. Drake

and Lee Tolliver, as sureties, are held and firmly

bound unto the above-named Great Northern Rail-

way Company, a corporation, complainant above

named, in the penal sum of Two Hundred ($200.00)

Dollars, for the payment of which, well and truly to

be made, we bind ourselves, our and each of our

heirs, successors, executors and administrators

jointly, severally firmly by these presents.

Signed, sealed and executed this 14th day of Octo-

ber, A. D. IM'O.

The conditions of the above obligation are such
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that whereas, on the 9th day of July, A. D, 1910, an

order and decree was made and entered by the

Court in the above-entitled cause in favor of ttie

complainant and against these defendants perma-

jieutly restraining them from cutting off the water

supply of complainant from that certain spring

known as
'

' Egbert Spring, '

' located upon the North-

west Quarter (NW. 14) of the Northeast Quarter

(NE. 14) of Section Sixteen (16), Township

Twenty-one (21) North, Range t^venty-six (26), E.

W. M., in Grant County (Fonnerly Douglas

County), Washington, together with certain other

relief, including complainant's costs and disburse-

ments in said cause expended, and

Whereas, the above-named W. H. Tolliver and

Sophronia Tolliver, his wife, have appealed and are

appealing from said order and decree to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and for this purpose have been required by

order of this Court to give an appeal bond in the

sum of Two Hundred ($200.00) Dollars,

Now, therefore, if the above bounden principals,

W. H. Tolliver and Sophronia Tolliver, his wife,

shall prosecute their appeal to effect and answer all

costs if they fail to make their plea good, or fail to

sustain their appeal, then this obligation shall be

void, otherwise to remain in full force and effect.

(Signed) W. H. TOLLIVER. [Seal]

(Signed) SOPHRONIA TOLLIVER. [Seal]

By W. H. TOLLIVER,
Her Atty. in Fact.

(Signed) M. E. DRAKE. [Seal]

(Signed) LEE TOLLIVER. [Seal]
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State of Washington,

County of Grant,—ss.

M. E. Drake and Lee Tolliver, being first duly

sworn, each for himself and not for the other, de-

poses and says: That he executed the foregoing and

attached bond as a surety; that he is a citizen and

resident of Grant County, Washington, and is not a

counsel or attorney at law, sheriff. Clerk of the Supe-

rior Court, or other officer of such court; that he is

worth the sum of Five Hundred ($500.00) Dollars in

property within this State over and above all debts

and liabilities and exclusive of property exempt

from execution.

(Signed) M. E. DRAKE.
(Signed) LEE TOLLIVER.

Subscribed and sworn to before me this 14th day

of October, A. D. 1910.

[Notarial Seal] (Signed) 0. A. KUCK,
Notary Public in and for the State of Washington,

Residing at Ephrata, Washington.

Examined and approved this October 14th, 1910.

(Signed) CHAS. E. WOLVERTON,
Judge.

[Endorsements] : Bond on Appeal. Filed in the

U. S. Circuit Court for the Eastern District of

Washington. October 14th, 1910. Frank C. Nash,

Clerk.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. .

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-
VER, His Wife,

Defendants.

Citation [Original].

The President of the United States to the Great

Northern Railway Company, a Corporation,

Complainant Above Named

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held at the city of

San Francisco, in the State of California, within

thirty (30) days from the date of this writ, pursuant

to an appeal filed in the Clerk's office of the Circuit

Court of the United States for the Eastern District

of Washington, Eastern Division, wherein W. H.

Tolliver and Sophronia Tolliver, his wife, are ap-

pellants and the Great Northern Railway Company,

a corporation, is respondent, to show cause, if any

there be, why the judgment in said appeal mentioned

should not be corrected and speedy justice should

not be done to the parties in that behalf.

Witness the Honorable JNO. M. HARLAN, Sr.
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Associate Justice of the Supreme Court of the

United States of America, this 14th day of October,

A. D. 1910, and of the Independence of the United

States the one hundred and thirty-fourth.

CHAS. E. WOLVERTON,
United States District Judge.

[Seal] Attest: FRANK C. NASH,
Clerk of said Court.

Service of the foregoing citation, by the delivery

of a copy thereof, hereby admitted this 14 day of Oc-

tober, A. D. 1910.

L. F. CHESTER,
Solicitors for Respondent.

[Endorsed] : No. . In the Circuit Court of

the United States for the Eastern District of Wash-

ington, Eastern Division. Great Northern Railway

Company, Complainant, vs. Tolliver et ux.. Defend-

ants. Citation. Filed in the U. S. Circuit Court,

Eastern District of Washington. Oct. 14, 1910.

Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation),

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLI-

VER, His Wife,

Defendants.
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Praecipe for Transcript of Record on Appeal.

To the Clerk of the Above-entitled Court

:

You will please make a transcript of the record

for use on appeal in the above-entitled cause as fol-

lows :

1. Amended Bill of Complaint.

2. Stipulation that demurrer to original bill of

complaint shall be considered as demurrer to

amended bill of complaint.

3. Demurrer to amended bill of complaint.

4. Opinion of Court on demurrer to amended

bill of complaint.

5. Order overruling demurrer to amended bill of

complaint.

6. Answer to amended bill of complaint.

7. Notice of hearing of cause on the amended

bill of complaint and answer thereto.

8. Opinion of the Court on the merits.

9. Final decree.

10. Petition for appeal and order allowing the

same.

11. Assignment of Errors.

12. Appeal bond and original citation issued and

tiled in said cause.

(Signed) C. C. BRYANT, and

O. C. MOORE,
Solicitors for Defendants.

[Endorsements] : Praecipe for Transcript of

Record on Appeal. Filed in the U. S. Circuit Court

ffii- the Eastern District of Washington. October

14th, 1910. Frank C. Nash, Clerk.
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[Certificate of Clerk U. S. Circuit Court to Record.]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1419.

GREAT NORTHERN RAILWAY COMPANY (a

Corporation)

,

Complainant,

vs.

W. H. TOLLIVER and SOPHRONIA TOLLIVER,
His Wife,

Defendants.

United States of America,

Eastern District of Washington,—ss.

I, Frank C. Nash, Clerk of the Circuit Court of the

United States for the Eastern District of Washing-

ton, do hereby certify that the foregoing pages, num-

bered from one (1) to fifty-eight (58), inclusive, con-

stitute and are complete, true and correct copies of

the amended bill of complaint, stipulation that de-

murrer to original bill of complaint shall stand as a

demurrer to the amended bill of complaint, demurrer

to amended bill of complaint, order overruling de-

murrer to amended bill of complaint, answer to

amended bill of complaint, notice of hearing cause on

the amended bill of complaint and answer thereto,

opinions of Court, final decree, petition for appeal

and order allowing same, assignment of errors and

bond on appeal, as the same remain on file and of rec-

ord in said Circuit Court, and that the same which I
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transmit constitute my return to the order of appeal,

lodged and filed in my office on the 14th day of Octo-

ber, A. D. 1910.

And I hereby annex and transmit the original cita-

tion in said suit.

I further certify that the cost of preparing and

certifying said record amounts to the sum of $40.30,

and that the same has been paid in full by 0. C.

Moore, Esquire, of counsel and solicitor for the ap-

pellants, W. H. Tolliver and Sophronia Tolliver, his

wife.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said Circuit Court, at the

city of Spokane, in said Eastern District of Wash-

ington, in the Ninth Circuit, this 7th day of Novem-

ber, 1910, and the Independence of the United States

of America the One Hundred and Thirty-fifth.

[Seal] FRANK C. NASH,
Clerk U. S. Circuit Court for the Eastern District of

Washington.

[Endorsed]: No. 1914. United States Circuit

Court of Appeals for the Ninth Circuit. W. H. Tolli-

ver and Sophronia Tolliver, His Wife, Appellants,

vs. The Great Northern Railway Company, a Corpo-

vation, A])pellee. Transcri])t of Record. Upon Ap-

peal from the United States Circuit Court for the

Eastern District of Washington, Eastern Division.

Filed November 14, 1910.

F. D. MONCKTON,
Clerk.
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Uiiilol Ms (ird M of Appeals

FOR THE NINTH CIRCUIT

W. H. TOLLIVER and S0PHR0NIA\
TOLLIVER, his wife,

Appellants,

vs.

THE GREAT NORTHERN RAILWAY I

COMPANY, a corporation,

Appellee.

POINDEXTER & IIOORE,

and

C. 0. BRYANT,
Solicitors for Appellants.

0. C. MOORE, of Counsel.

APPELLANTS' BRIEF.

Filed this day of February, 1911.

F. D. MOJSICKTOM, Clerk,

By
Deputy Clerk.

COLI PRINTlNe COMPANY

F I L E
JAN16 1911
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No. 1914.

Uoiled %tes M (ourl ol Appeals

FOR THE NINTH CIRCUIT

W. H. TOLLIVER and SOPHRONIAl
TOLLIVER, his wife,

Appellants,
vs.

THE GREAT NORTHERN RAILWAY I

COMPANY, a corporation,

Appellee.

POINDEXTER & MOORE,
and

C. C. BRYANT,
Solicitors for Appellants.

0. C. MOORE, of Counsel.

APPELLANTS' BRIEF.

STATEMENT OF CASE.

This suit was brought to restrain appellants from in-

terfering with the diversion by appellee of the waters

of a spring hereafter more fully described.

The order and decree appealed from was entered on

the amended bill and answer thereto without the intro-



duction of any evidence, hence only the admitted facts

are material on this review, which, briefly state, are sub-

stantially as follows:

Appellee is a common carrier owning and operating

a line of railroad through the State of Washington. It

maintains at Ephrata Station in said state a water tank

from which its trains and engines are furnished water.

This tank is supplied by gravity flow through a pipe line

from what is known as "Egbert Spring," which spring

is situate on the Northwest quarter (N. W.14) of the

Northeast quarter (N. E. i/4) of Section Sixteen (16),

Township Twenty-one (21) North, Range Twenty-six

(26) E. W. M., Grant County, Washington. These prem-

ises were, at all the times mentioned in said amended bill

prior to the 25th day of February, 1908, state school

lands held under Sections 10 and 11 of the enabling act

by which Washington was admitted to the Union, and

Sections 1 and 2, Art. 16 of the State Constitution

adopted by the state in pursuance of said enabling act.

Said pipe line was constructed and the waters of said

spring by that means diverted in August, 1892, by

appellee's predecessor in interest, the St. Paul, M.inne-

apolis & Manitoba Ry. Co., and said pipe line has been

constantly used by the railroad company since that date.

On October 27, 1905, one Jesse Cyrus entered into an

executory contract with the State of Washington for the

purchase of said described land, subject to the condi-

tions and restrictions imposed by the enabling act and

the laws of Washington on the sale of state school lands.

On oi- about February 20, 1908, the said Jesse Cyrus

transferred to Mi)i)cll('e, W. II. Tolliver, the said contract



of purchase, and thereafter on February 25, 1908, the

State of Washington, pursuant to the terms and con-

ditions thereof, deeded said land to the said W. H.

To] liver, a copy of which deed is attached as ''Exhibit

A" to the answer of appellants to the amended bill.

A demurrer to the amended bill having been overruled

by the court (Tr., pp. 15, 18, 27) appellants interposed

an answer denying all the allegations of the amended

bill except as above stated (Tr., p. 28), whereupon the

cause was set down by appellee for hearing on the bill

and answer, and after argument the court rendered an

opinion directing a decree in accordance with the

amended bill (Tr., p. 41) and a decree perpetually en-

joining appellants from interfering with said pipe line

and the use of the waters of said spring by appellee

was accordingly entered (Tr., p. 46). From said decree

appeal was taken to this court.

ASSIGNMENT OF ERRORS.

Appellants specify and assign the following errors

committed by the lower court:

The court erred

:

1. In overruling the demurrer to the amended bill

of complaint.

2. In rendering and entering a decree in favor of

complainant and against these defendants.

3. In issuing a permanent injunction against these

defendants restraining them, and each of them, from

doing the matters and things referred to in said decree.



4. In not making, rendering and entering a decree

in favor of these defendants.

5. In decreeing that the costs be taxed against these

defendants in favor of the complainant.

6. In not making and entering a decree in favor of

these defendants for their costs.

ARGUMENT.

The vital question presented on this appeal, in our

view of the case, is whether the facts admitted by the

answer are sufficient to justify the decree entered

thereon. This proposition may be resolved into two

sub-heads, and, for convenience, will be treated without

respect to the several specifications of error.

I.

Bearing in mind that the land on which the spring

in question is located was school land held by the State

of Washington as such at all times prior to February

25, 1908 (Par. 11 of Answer; Tr., p. 34), it becomes nec-

essary to consider the provisions of the Federal Statutes

and the enabling act, by the terms of which the land

was ceded to the state on the admission of Washington

into the Union.

Section 20 of the Act of March 2, 1853, entitled "An
act to establish the Territorial Government of Washing-

ton Territory;" U. S. Revised Statutes, Sec. 1947, con-

tains the following provision:

''Sections sixteen and thirty-six in each township



in said territory shall be, and the same are hereby,

reserved for the purpose of being applied to common
schools in said territory."

Sections 10 and 11 of said enabling act are as follows

:

"Sec. 10. That upon the admission of each of

said states into the Union, sections numbered six-

teen and thirty-six in every township of said pro-

posed states, and where such sections, or any parts

thereof, have been sold or otherwise disposed of by
or under the authority of any act of Congress, other

lands equivalent thereto, in legal subdivisions of

not less than one quarter section, and as contiguous

as may be to the section in lieu of which the same
is taken, are hereby granted to said states for the

support of common schools, such indemnity lands

to be selected within said states in such manner as

the legislature may provide, with the approval of

the Secretary of the Interior: Provided, That the

sixteenth and thirty-sixth sections embraced in per-

manent reservations for national purposes shall not,

at any time, be subject to the grants nor to the in-

demnity provisions of this act, nor shall any lands

embraced in Indian, military, or other reservations

of any character be subject to the grants or to the

indemnity provisions of this act, until the reserva-

tion shall have been extinguished and such lands be

restored to and become a part of the public domain.

Sec. 11. That all lands herein granted for edu-

cational purposes shall be disposed of only at public

sale, and at a price not less than ten dollars per

acre, the proceeds to constitute a permanent school

fund, the interest of which only shall be expended
in the support of said schools. But said lands may,
under such regulations as the legislatures shall pre-

scribe, be leased for periods of not more than five

years, in quantities not exceeding one section to

any one person or company; and such land shall

not be subject to pre-emption, homestead entry, or

any other entry under the land laws of the United

States, whether surveyed or unsurveyed but shall

be reserved for school purposes only."



Sections 1 and 2, Art. 16 of the Constitution of Wash-

ington, adopted pursuant to the restrictions of said en-

abling act, are as follows:

"Sec. 1. All the public lands granted to the state

are held in trust for all the people, and none of such
lands, nor any estate or interest therein, shall ever

be disposed of unless the full market value of the

estate or interests disposed of, to be ascertained in

such manner as may be provided by law, be paid or

safely secured to the state ; nor shall any lands which
the state holds by grant from the United States (in

any case in which the manner of disposal and
minimum price are so prescribed) be disposed of

except in the manner and for at least the price pre-

scribed in the grant thereof, without the consent of

the United States.

Sec. 2. None of the lands granted to the state

for educational purposes shall be sold otherwise

than at public auction to the highest bidder ; and the

value thereof, less the improvements, shall, before

any sale, be appraised by a board of appraisers, to

be provided by law, the terms of payment also to

be prescribed by law, and no sale shall be valid

unless the sum bid be equal to the appraised value

of said land. In estimating the value of such lands

for disposal, tlie value of improvements thereon

shall be excluded : Provided, That the sale of all

school and university hind heretofore made by the

commissioners of any county or the university

commissioners, when the purchase price has been
paid in good faith, may be confirmed by the legis-

lature."

The land on which said spring is located, being school

land granted to the State of Washington under an ex-

press trust with power to dispose of same only in the

manner specified by the Congress in the State Constitu-

tion, to the end that the proceeds of such sale might

become an endowment fund foi- the benefit of the public



schools of the state, it is not possible for the state to

allow title to be acquired in any other manner than that

specified by law. Respondent claims the right to main-

tain its pipe line over and across said land and the right

to continue the appropriation of the waters flowing from

said spring. Hence, respondent claims a valuable in-

terest in and to the land itself.

While essentially a Federal question, the Supreme

Court of Washington has had occasion to pass on this

question a number of times since the state was admitted

into the Union.

In the case of Wheeler vs. Smith, 5 Wash. 704, 32 Pac.

785, 786, the Supreme Court of Washington had occa-

sion to hold that a mineral location could not be made

on school lands, as will distinctly appear from the fol-

lowing excerpt from the opinion in that case

:

"There is still another ground for objection to

a part of these entries even under the timber and
stone act, viz., one of the sections upon which this

stone is found is section 36, and it appears that at

all times when these parties were attempting to

locate their claims the lands were surveyed. The
Act of March 2, 1853, entitled *An act to establish

the territorial government of Washington Terri-

tory,' provided as follows: 'Sec. 20. And be it

further enacted, that when the lands in said terri-

tory shall be surveyed under the direction of the

government of the United States preparatory to

bringing the same into market or otherwise dispos-

ing thereof, sections numbered sixteen and thirty-

six in each township in said territory shall be, and
the same are hereby, reserved for the purpose of

being applied to common schools in said territory.'

This section had been followed up by Section 10

of the enabling act, approved February 22, 1889,
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before the plaintiffs' placer locations were made,
making a present grant of sections 16 and 36 to the
state, to take effect ds soon as the state was
organized. '

'

In the case of O'Brien vs. Wilson, 51 Wash. 52, 97

Pac. 1115, it was held that title to school lands could not

be acquired by adverse possession. After quoting the

provisions of the enabling act and the State Constitution

bearing on the proposition, together with the provisions

of the State Statutes respecting adverse possession, the

court said:

"If Section 4807 should be construed to give title

to school lands by adverse possession, in our o])inion,

it is re])ugnaut to the act of Congress and the sec-

tions of the Constitution above quoted."

Again, in the case of State v. City of Seattle, 57 Wash.

602, 107 Pac. 827, it was held that a city street could

not be established by prescription across land ceded to

the state for educational purposes and the court there

took occasion to review and affirm its previous decision

in the case of O'Brien vs. Wilson, and again considered

the authorities discussed in the former decision.

In the case of Northern Pacific Railroad Company

vs. Townsend, 190 U. S. 267, 47 Law Ed. 1044, it was

held that adverse user could not confer title to a portion

of tlie right of way granted to the railroad company by

act of Congress of July 2, 1864, and this decision has

been followed and afifirmed in numerous other cases,

including N. P. Ry. Co. v. Ely, 197 U. S. 1, 49 Law

Ed. 639.



The questions discussed by the Supreme Court of

Washington in the cases of O'Brien vs. Wilson and

State vs. City of Seattle, supra, were fully discussed by

the Supreme Court of Minnesota in the case of Murtugh

vs. C, M. & St. P. Ey. Co., 112 N. W. 860, and the rea-

soning in that case, was largely adopted by the Wash-

ington Supreme Court in the former cases, the following

excerpt being quoted therefrom:

"The state accepted the trust, and by its Consti-

tution solemnly covenanted with the United States

to apply the granted lands to the sole use of its

schools according to the purpose of the grant, and
prohibited the sale of any portion of the granted
land except at public sale. Such being the nature of

the title of the state to its school lands, it is unthink-

able that the Legislature intended, by Section 12, c.

66, Gen. St. 1866, and later acts amending it, to

provide a way wherel)y the trust as to any of the

school lands might be defeated, and title thereto

acquired by adverse possession, contrary to the

mandate of the Constitution that title thereto could
only be obtained by a public sale thereof.

The decision in the case of Northern Pacific Rail-

way Co. V. Townsend, 190 U. S. 267, 23 Sup. Ct. 671,

47 L. Ed. 1044, is an interesting and authoritative

one. In that case the railway company brought
ejectment to recover from the defendant a portion

of its right of way, to which the defendant claimed
title by adverse possession under the statute of lim-

itations of this state. 84 Minn. 152, 86 N. W. 1007,

87 Am. St. Rep. 342. The Supreme Court of the

United States held that, although the plaintiff's

right of way, granted to it by the United States, was
amenable to the police power of the state, yet an
individual could not acquire title to anj^ portion

thereof by adverse possession under the statute of

limitations of the state. In its opinion the court,

after stating that the grant of the right of way was
for a specific purpose, said : ' This being the nature
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of the title to the land ^^ranted for the special pur-

pose named, it is evident that to give such efficacy

to a statute of limitations of a state as would oper-

ate to confer a permanent right of possession to any
portion thereof upon an individual for his private

use would be to allow that to be done by indirection

which could not be done directly.'

We are, then, of the opinion that, if the statute

under consideration must be construed as authoriz-

ing the acquisition of title to the school lands of the

state by adverse possession, it violates in this

respect, not only the terms of the grant, but also the

(Constitution of the state. We are, however, of the

opinion that the statute fairly may be given a con-

struction which is consistent with the terms of the

school land grant and the provisions of the State

Constitution applicable thereto. If the statute be

read in connection with the general and well-under-

stood rule of law that title to public land cannot be
acquired by adverse possession, the history of our
school land grant, the nature of the title of the state

to its school lands, and the mandates of our Constitu-

tion with reference to them, it is clear upon the face

of the statute that the Legislature did not intend

to provide for the acquisition of the title to school

lands by adverse possession. We accordingly hold
that title to lands granted to the state of Minnesota
for the use of its schools by the United States can
not be acquired by adverse possession, as against

the state."

The reasoning of the above authorities is directly

applicable, we submit, to the question presented by the

case at bar and requires that the decree of the lower

court be reversed.

II.

Regardless of whether or not the Congressional enact-

ments and Constitutional provisions controlling the dis-
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position of school lands in the State of Washington

prohibit the acquisition of an interest in such lands by

appropriation or prescription, appellants contend that,

considering the question as purely a matter for state

control, the Statutes of Washington forbid the appro-

priation of waters for the purpose to which respondent

has appropriated the waters of the spring here involved.

Section 4091 of Ballinger's Code, specifying the pur-

poses for which the water of a flowing spring may be

appropriated, is as follows:

"The right to the use of water in any lake, pond,

or flowing spring in this state, or the right to the

use of water flowing in any river, stream, or ravine

of this state, FOR IRRIGATION, MINING OR
MANUFACTURING PURPOSES, OR FOR SUP-
PLYING CITIES, TOWNS, OR VILLAGES
WITH WATER, OR FOR WATERWORKS, may
be acquired by APPROPRIATION, and as between
appropriations, the first in time is the first in right."

(Italics ours.)

It will be seen that by specific Legislative enactment

the right to appropriation is limited to, (1) irrigation,

(2) mining, (3) manufacturing, (4) municipal purposes,

and it will not be contended that the supplying of rail-

way locomotives and trains with water comes within

any of the above designated purposes. The appropria-

tion of private property to a private use is recognized

and permitted in certain instances, though in derogation

of all established principles of law surrounding and pro-

tecting the individual assertion of property rights and,

hence, being in violation of the right of the individual

to enjoy that over which the law has permitted him to

acquire private dominion, the claim of ownership by
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appropriation, under whatever circumstances asserted,

will be viewed with the closest scrutiny. In this instance

the people of the State of Washington have, by solemn

Legislative enactment, provided for the appropriation

of water in certain specifically designated cases, which

do not include the purposes for wliich respondent has

sought to appropriate the water flowing from Egbert

Spring. This Statute, being in derogation of the rights

of private ownership and of common right, must be

strictly construed, and calls for the application of the

well known principle of statutory construction expressed

by the phrase, " Expressio unius est exclusio alterius.

ArtMir v. Cumming, 91 U. S. 362, 23 L. Ed. 438.

Pettit V. Duke, 37 Pac. 568, 10 Utah 311.

U. S. V. Arredondo, 6 Peters 725.

In view of the foregoing, appellants confidently urge

that the decree of the lower court should be reversed.

Respectfully submitted,

POINDEXTER & MOORE,

and

C. C. BRYANT,
Solicitors for Appellants.

0. C. MOORE, of Counsel.
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Appellee objects to the statement of the admitted

facts made in the brief of appellants, as being insuffi-

cient, and submits in lieu thereof the following state-

ment:

In 1892 the land described in the pleadings was

public school land, belonging to the State of Wash-

ington, acquired by it from the Federal Government

in the manner stated by appellants, and was situated

in Douglas County, Washingion, and is now in Grant

County, the latter county having been created about

two years ago. In 1892 appellee's predecessor and



Tendor, the St. Paul, Minneapolis & Manitoba Rail-

way Company, built its 'road tlirougli said county

and in close proximity to this land, and ever since

the construction thereof said road has been in con-

tinuous operation, doing the general business of a

common carrier, operating freight and passenger

trains thereover, its said line extending through sev-

eral states. When the road was constructed in 1892,

the company constructing it also constructed a pipe

line, three inches in diameter, from a spring on this

land to its water tank, located on its right of way at

Ephrata, a station near b}^, and supplied the same

with water by means of a gravity flow from said

spring, for use of its engines and cars. At that time

it paid to one, J. F. Beazley, the sum of twenty-five

hundred dollars, and took from him a conveyance

for an easement across the land for said pipe line,

and the perpetual right to take the water from said

spring to supply its tank.

In 1899 appellee paid to Jesse Cyrus five hundred

dollars, and took from him a conveyance confirming

all the rights previousl}^ granted by the Beazley con-

veyance, and granting the right to increase the size

of said pipe line to four inches in diameter, which

was done, with perpetual right to take the water from

the spring through said pipe line. This instrument



is an absolute conveyance, with usual covenants of

warranty, and constitutes a part of the pleadings in

this case. Both these instruments were promptly

recorded in the county where the land was situated,

and the railroad has been in the constant, open, noto-

rious, peaceable and uninterrupted use and enjoy-

ment of said pipe line, and water supply until the

interference thereof by appellants, hereinafter stated.

Only a small portion of this spring is appropriated

b}^ this pipe line.

So far as appears from this record, neither Beaz-

ley nor Cyrus had acquired any right to, or interest

in, the land described, nor had anyone prior to the

railroad, made or sought to make any appropriation

of the water from this spring for any purpose. Some

time subsequent to Cyrus' conveyance to the railroad,

he entered into a contract with the State of Wash-

ington, for the purchase of this land, and while this

contract was in force, he, with permission from the

state, assigned said contract to appellant, W. H. Tol-

liver, who five days later, February 25th, 19U8,

acquired from the state the usual conveyance in sales

made by the government. This conveyance con.'^ti-

tutes a part of appellants' pleading in this case. The

Tollivers were living in the same county and locality



where the land, spring and pipe lines were. On

October 26th, 1909, Tolliver instituted a suit in t]ie

Superior Court of Grant County, Washington,

against appellee, to eject it from this land, to perma-

nently enjoin it from taking water from this spring,

and for damages. After that case was ordered re-

moved to the Federal Court, and before the record

was filed therein, Tollivers, appellants, forcibly dis-

connected this pipe line, forbade the further use of

it, and left appellee without any water for said tank,

and if not restrained would have continued in this

course. Appellee had and has a large number of

freight and passenger trains, carrying United States

mail, live stock and other perishable articles, wliicli

are daily supplied with water from this tank, and

which supply was and is necessary for its railway

purposes. Thereupon appellee instituted this suit in

the Circuit Court of the United States for the East-

ern District of AVashington, for the purpose of en-

joining and restraining appellants from interfering

with its use and enjoyment of this pipe line, and ])V

means thereof taking the water from said spring for

its railroad purposes. After the overruling of appel-

lants' demurrer to the amended bill, and upon said

amended bill and the answer thereto, a final decree



was entered, enjoining and restraining appellants

from in any manner interfering with appellee 's con-

tinuous use of said pipe line and appropriation of

said water. The value of the property and the amount

in controversy are greatly in excess of two thousand

dollars.

Appellee relies upon its right to the continuous

use of the water fiom this spring ; fii st, on account of

its oiiginal appropiiation thereof, independently of

any transaction with Beazley and Cyrus ; second, on

account of the conveyance made to it by Cyrus, with

the covenants of warranty therein, his contract of

purchase from the state, and the final acquisition of

a deed from the state by Tolliver, under the assign-

ment of said contract to him by Cyrus; and third,

by its irrevocable license growing out of same.

Counsel for appellants seem to lay stress upon

the question of limitation. From the two opinions

filed by the trial court, and which are in the record,

it will be seen that this question did not enter into

the case. It was the opinion of the trial court that

by the original appropriation of this water, appellee

has acquired the superior right thereto. If that con-

clusion is correct, then, of course, the judgment

should be affirmed, without the necessity of inquir-

ing further.



In support of the

PROPOSITION
that under the admitted facts appellee acquired the

superior right to appropriate this water, we submit

for the consideration of this court, the following

AUTHORITIES:
Atchison v. Peterson, 20 Wallace, 509.

Basey v. Gallagher, 20 Wallace, 670.

Jennison, Exr., v. Kirk, 98 U. S., 456.

Broder v. Water Co., 101 U. S., 274.

Barkley v. United States, 3 Wash. Ty., 522.

Thorp V. Tenem Ditch Co., 1 Wash. St., 566.

Benton v. Johncox, 17 Wash., 277.

Offield V. Ish, 21 Wash., 277.

Longmire y. Smith, 26 Wash., 439.

Peterson v. Baker, 39 Wash., 277.

Murray v. Tinglev, 50 Pac, 723.

Wells V. Mantes, 34 Pac, 423.

Cruse V. McCauley, 96 Fed., 370.

De Necochea v. Curtis, 20 Pac, 563; reaf-

firmed 22 Pac, 198.

Burrows v. Burrows, 23 Pac, 146.

Watterson v. Sauldunhehere, 35 Pac, 432.

Northport Brewing Co. v. Parrot, 22 Wash.,
243.

Twohey v. Campbell, 60 Pac, 396.

Lux V. Hagen, 10 Pac, 674.

Nevada J3itch Co. v. Bennett, 45 Pac, 472.

Long on Irrigation, Sees. 25, 39 and 47.

Weil on Water Rights, Sees. 75, 76, 106, 108,

109, 177.

17 Am. & Eng. Encv. Law, 2nd Ed., p. 498.

Ballinger's Code, Wash., Sec 4092.

Ballinger's Code, Wash., Sec 4334. (Rem. &
Bal., Sec 8740.)

Mason v. Yearwood, 58 Wash., 276.



In the case of Atchison vs. Peterson, 20 Wallace,

509; 22 L. Ed. 414, cited supra, the court, after

discussing the common law rule as to riparian rights

in a stream, goes on to say

:

'

' This equality of right among all the proprietors
on the same stream would have been incompatible
with any extended diversion of the water by one pro-
prietor, and its conveyance for mining purposes to

points from which it could not be restored to the

stream. But the government being the sole propri-
etor of all the public lands, whether bordering on
streams or otherwise, there was no occasion for the
application of the common law doctrine of riparian
proprietorship with respect to the waters of those
streams. The government, by its silent acquiescence,
assented to the general occupation of the public lands
for mining, and to encourage their free and unlimited
use for that purjDose, reserved such lands as were
mineral from sale and the acquisition of title by set-

tlement. And he who first connects his own labor
with propertj^ thus situated and open to general ex-
ploration, does, in natural justice, acquire a better
right to its use and enjoyment than others who have
not given such labor. So the miners on the public
lands throughout the Pacific States and Territories
by their customs, usages and regulations everywhere
recognized the inherent justice of this principle ; and
the principle itself was at an early period recognized
by legislation and enforced by the courts in those
States and Territories.

'

'

And again, further in the opinion, the court ex-

pressly asserts that this right of prior appropriation

which already existed at that time, was confirmed

by the Act of Congress 1866, as follows:
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''This doctrine of right by prior appropriation,

was recognized by the legislation of Congress in 1866.

The Act granting the right of way to ditch and canal

owners over the public lands, and for other purposes,

passed on the 26th of July of that year, in its 9th

section declares 'That whenever, by priority of pos-

session, rights to the use of water for mining, agri-

cultural, manufacturing or other purposes, have

vested and accrued, and the same are recognized and
acknowledged by the local customs, laws and decis-

ions of courts, the possessors and owners of such

vested rights shall be maintained and protected in

the same.' 14 Stat, at L., 253."

This view is further extended to appropriation

for any beneficial use, and especially irrigation in

Basey v. Gallagher, 20 Wallace, 670; 22 L. Ed. (U.

S.), 452, 454. In the course of its opinion, the court

says, referring to the case of Atchison v. Peterson,

and a discussion of the rights of miners

:

"The views there expressed and the rulings made
are equally applicable to the use of water on the pub-

lic lands for the purposes of irrigation. No distinc-

tion is made in those states and territories by the

custom of miners or settlers, or by the courts, in the

rights of the first appropriator from the use made
of the water, if the use be a beneficial one."

The court further says on the same page

:

"Ever since that decision it has been held gener-

ally thioughout the Pacific States and Territories,

that the right to water by prior appropriation for

any beneficial purpose, is entitled to protection.

Water is diverted to propel machinery in flour mills

and saw mills, and to irrigate land for cultivation,

as well as to enable miners to work their niining

claims; and in all such cases the right of the first



appropriator, exercised within reasonable limits, is

respected and in force."

The court further says at page 455 (Law Ed.)

:

''It is very evident that Congress intended, al-

though the language used is not happy, to recognize

as valid the customary law with respect to the use
of water which had grown up among the occupants
of the public land under the peculiar necessities of
their condition ; and that law may be shown by evi-

dence of the local customs, or by the legislation of

the State or Territorj'-, or by the decisions of the.

courts.
'

'

In the case of Barkley v. United States, 3 Wash.

Ty., 522, it is decided that by the organic act of Wash-

ington Territory, reserving sections 16 and 36 of each

township for the common schools of the Territory,

such sections are not severed from the public domain,

nor is their character as public lands thereby de-

stroyed, but that the United States may maintain an

action under the Act of Congress, approved February

25, 1885 (23 U. S. Stats., 321), prohibiting the enclo-

sure of public lands of the United States, without

claim or color of title against anyone enclosing such

sections.

In the case of Thorpe v. Tenem Ditch Co., 1

Wash., 566, the court, after first holding at page 569

that the prior appropriator of the flow of any water

over the public lands of the United States has, by a

local custom which is recognized by the United States,

a vested right therein, which cannot bo defeated by
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one who, having consented to such appropriation,

subsequently filed a homestead entry and obtained a

patent to the land, then takes up the question whether

a statute of the Territory of Washington of 1873

(Session Laws 1873, p. 520), which gives a right of

appropriation to land owners, is limited to land own-

ers, and says at page 570

:

''It has been claimed that the statutes of the Ter-

ritory of Washington of 1873 do not extend the right

to approi3riate Avater to any except land owners. If

this were true, such act of the territorial assembly

could not restrict the right of prior appropriation

as it existed by the local laws and customs and the

decisions of the courts, and certainly the legislature

did not intend to limit or destroy those rights. The
local laws and customs extended the right not only

to proprietors of mines and land, but to any others

who, for the purpose of any soi't of business or trade,

or even the sale of water, actually made the appro-

priation.
'

'

This expression indicates that the court treated

this statute of 1873 as partially declaratory of, but

not limiting the customary law as to prior appropria-

tion. It also recognizes, in express words, the right

to appropriate the water for any beneficial use.

In the case of Benton v. Jolmcox, 17 Wash., 277,

in which case the late lamented judge who made the

decree in the present case appeared as counsel, the

soundness of the case of Atchison v. Peterson, 20

Wall., 509, is expressly concurred in. Referring to



11

the rights of a subsequent appropriator, as against a

patentee of the government, the court at page 288

says

:

''While the court fully recognized the doctrine

of prior a^Dpropriation of water on the public lands,

in accordance with the local customs, laws and de-

cisions of courts, it announced and established the

just and equitable rule that the riparian rights of a
patentee of the government attach, by relation, at

the very inception of his title, and will be protected
as against subsequent appropriation of the water
naturally flowing over the land.

'

'

And again, at page 289, the court says

:

"Moreover, the doctrine of appropriation applies

only to public lands, and when such lands cease to be
public and become private property, it is no longer
applicable."

The court in this case, therefore, expressly recog-

nizes the law as to prior appropriation for the State

of Washington. This also appears from the case of

Offield V. Ish, 21 Wash., 277, cited supra, in which

the court at page 281 says:

''The custom of the acquisition of the right to

water for use in irrigation existed here upon public
lands of the United States at the time the respondent
settled upon his premises," referring to the year
1872.

In Longmire v. Smith, 26 Wash., 439, cited supra,

the court says at page 447:

"The right to appropriate water from the water
courses on the public domain was founded upon the
necessity and customs of settlers in the arid regions,
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and was authorized by the federal government, the

owner of both the land and the water. It is an

elementary principle of the law of appropriation of

water for irrigation that the first appropriator is

entitled to the quantity of water appi'opriated by

him, to the exclusion of subsequent claimants by
a^Dpropriation or riparian ownership."

That in respect to the right of appropriation, no

exception existed in the case of sections 16 and 36,

reserved for school purposes, would by analogy ap-

pear from the case of Peterson v. Baker, 39 Wash.,

275, cited supra. In that case it was held that United

States Rev. Stats. (U. S.), section 2477, which pro-

vides that, "the right of way for the construction of

highways over public lands, not reserved for public

uses, is hereby granted;" was applicable to school

sections 16 and 36, for the reason that the reserva-

tion of such sections for school purposes was not a

reservation of them for public use, so as to except

them from the "operations of said section as to high-

ways.

From the case of Northport Brewing Co. v. Per-

rott, 22 Wash., 243, it appears that in an action by

one entitled under Ch. 1, Title 20, 1 Hill's Code, to

appropriate water in a flowing stream for manufac-

turing purposes, to restrain defendant from interfer-

ing with the free and unobstructed flow of the water

so appropriated, an affirmative defense is demur-
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rable, wliicli sets up that defendant claims the owner-

ship and use of such water by reason of a homestead

entiy made piior to the appropriation, but which

fails to allege that defendant is making any beneficial

uze of the water diverted by him from the stream.

See also Mason v. Yearwood, 58 Wash., 276, the

latest Washington case on this subject.

Ballinger & Remington's Code, Sec. 6316 (Bal.

Code, 4091; L. '91, 327, Sec. 1), reads as follows:

^' Right to Use by Appropriation. The right to

the use of water in any lake, pond, or flowing stream
in this state, or the right to the use of water flowing
in any river, stream, or ravine of this state, for irri-

gation, mining or manufacturing purposes, or for
suppljdng cities, towns or villages with water or for
water works, may be acquired hy appropriation, and
as between appropriation, the first in time is the
first in right.

'

'

In this connection reference is made to the anno-

tations under this section, in Ballinger & Reming-

ton's Code, which indicate clearly that this section,

]3assed in 1891, three years after the admission of the

State of Washington, was merely declaratory of the

recognized law as to waters, prior to the passage of

this section. It is apparent that this section is not

intended as a restriction on the previous rights as to

appropriation. Counsel for appellants entirely mis-

construe the intent of this section, in asserting that

it was restrictive of common law right, and therefore
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should be construed most strictly. On tlie contrary,

since it is simply declaratory of the law, as it then

existed, it must be construed liberally.

Remington & Ballinger's Code, Sec. 6317 (Bal.

Code, 4092), indicates that even under the statute,

appropriation may be made by '

' any person, persons,

corporation or association.
'

' This same section 6317,

which it is not thought necessary to quote in detail,

indicates how appropriation is to be made, namely,

by posting a notice in writing, etc. Under the statute,

no other method of appropriation is pointed out, but

that this statutory method is not exclusive, appears

most clearly from the repeated decisions of the Wash-

ington Supreme Court (see annotations to the said

section), in which appropriation actually made for

beneficial uses are j^rotected as against subsequent

appropriations, even though no posting of notices

took place.

In Remington & Ballinger's Code, Sec. 8740 (Bal.

Code, 4334), it appears that a railroad corporation

may appropriate, by appropriate condemnation pro-

ceedings, land for its uses, and ''in case of a railway,

to appropriate a sufficient quantity of any such land,

including lands granted to the state for university,

school and other purposes, and also tide and shore

lands belonging to the state (but not including harbor
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areas), in addition to that before specified in this

section, for the necessary side tracks, depots and

water stations, and the right to conduct water thereto

by aqueduct, etc."

This section indicates that it was never the inten-

tion of the legislature that school lands should lie

unused, subject to no rights whatsoever, until they

passed from the State of AYashington into private

hands.

It is submitted that the appropriation of this

spring water by the railroads may well come under

the express term of the statute, allowing appropria-

tion for water works. This is well pointed out in the

opinion of the learned judge who granted the decree.

But, in view of the fact that this statute is merely

declaratory, and not restrictive of the customary

water law, prior to the enactment thereof, and in view

of the fact that the old customs permitted appropria-

tion for beneficial use, it would seem clear that this

appropriation on the part of the railroad was proper,

if the said use was beneficial. That the said use was

beneficial, it is thought too clear for any controversy.

As merely indicative of the broad view that the

courts are now taking of "beneficial use," reference

is made to the very recent federal case of Cascade

Town Co. V. Empire Water & Power Co. et al., de-
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cided Oct. 3rd, 1910, in the Circuit Court for the Dis-

trict of Colorado, reported in 181 Fed. at 1011, in

which it was held that the building of a summer

resort and the beautifying thereof with plants, flow-

ers, shrubbery and trees, and the making of beautiful

scenery by means of the mist, spray and water from

a small water fall, was an appropriation to beneficial

uses. In this case the right of a subsequent appro-

priator to divert water for the purpose of furnishing

power to an electric plant, was expressly disallowed.

Turning now to the question presented by appel-

lants' first argument, appellee first submits that it

has no quarrel with the law stated in the cases cited,

but does most earnestly submit that these cases have

no application or point in this argument whatsoever.

It is to be remembered that the litigants in this case

are Tolliver and wife and the Railroad Company,

and that the State of Washington is in no wise, in

any degree whatsoever, interested therein ; nor has it

ever at any time been interested therein. It is con-

ceded that under the decisions of the State of Wash-

ington, the doctrine of adverse user cannot be ap-

plied, as against the state. That question is, however,

not involved in this case.

The case of Wheeler v. Smith, 5 Wash., 704, cited

at page 7 of appellants' brief, turns squarely on the
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point whether the land in question could be located

on as a mineral claim. The court found that there

was no mineral; that the land was chiefly valuable

for stone, and that for such reason this land was not

subject to location under the Acts of Congress, either

as a lode or placer mining claim. Nothing further

was necessary for the decision of the case, and no

other argument was made with respect to the case

by counsel for either side. It is true that at page

711, the court of its own volition, without any ne-

cessity for so doing, adduces a further ground for

holding that the land was not subject to location,

and it is this third ground that appellants point

out. As a third ground the court does hold that

sections 16 and 36 in each township are re-

served for school purposes. The court, how-

ever, points out that this ground was not suggested

by counsel for either side, and the court neither

argues out any reason for this third ground, nor

makes any specific application thereof. Especiall)'

does it make no application with respect to appro-

priation of water. The case is, therefore, of no

authority here.

The case of O'Brien v. Wilson, 51 Wash., 52, cited

at page 8 of appellants' brief, holds simply that title

to school lands could not be acquired by adverse pos-
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session as against the state, and that a person who

purjDorted to hold possession adversely to the state,

thereby acquired no rights, as against one who sub-

sequently and properly was given title by the state.

No objection can be made to this decision; but that

case is not in point in the present case.

The next case of State v. City of Seattle, 57 Wash.,

602, cited at page 8 of appellants' brief, is likewise

a case in which it was held that the City of Seattle

could acquire no rights, as against the state itself,

by adverse possession. This case, of course, has no

application here.

In the next case of Northern Pacific Ry. v. Town-

send, 190 U. S., 267, it was held that title could not

be had by adverse possession against the Railroad

Company, for the I'eason, as pointed out in the

opinion of the court, that this land was given to the

Railroad Company by the United States, for the ex-

press purpose of being used by the railroad, and that

the railroad acquired, as it were, but a limited fee

in the property, with necesesary reversion to the

United States, if it should cease to be so used.

The court says

:

** Manifestly, the land forming the right of way
was not granted with the intent that it might be

absolutely disposed of at the volition of the company.

On the contrary, the grant was explicitly stated to
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be for a designated purpose,—one which negated the

existence of the power to voluntarily alienate the
right of way or any portion thereof. * * * j^
effect, the grant was of a limited fee made on implied
condition of reverter, in the event that the company
ceased to use or retain the land for the purpose for
which it was granted. This being the nature of the
title to the land granted for the special purpose
named, it is evident that, to give such efficiency to

a statute of limitations of a state, as would operate
to confer a permanent right of possession to any por-
tion thereof upon an indi^ddual for his private use,

would be to allow that to be done by indirection,

which could not be done directly. * * * Congress
having plainly manifested its intention that the title

to and possession of the right of way should continue
in the original grantee, its successors and assigns, so

long as the railroad was maintained, the possession
by individuals of portions of the right of way cannot
be treated without overthrowing the Act of Congress,
as forming the basis of an adverse possession which
may ripen into a title good as against the railroad
company."

In this connection it is pertinent to point out that

the right of way is granted to the railroad for public

uses as a carrier, and that it was never contemplated

that the railioad should ever part with its possession.

On the other hand, school lands were granted to the

State of Washington by the United States, with the

express intention in view, that the State of Wash-

ington should part with its title to said lands, to

Iprivate settlers, upon compliance with certain terms

thereof. That this view is correct will be seen from
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the case of N. P. Ry. Co. v. The City of Spokane,

45 Wash., 229, in which if is held that where lands

may be parted with by the railroad company, even

from a portion of its right of way, that title may be

had against the Railroad Company by adverse pos-

session.

Apj)ellee now turns to the second main portion of

its argument and presents the

PROPOSITION
that appellee's right to the decree granted may well

be sustained by the doctrine of after acquired title.

The court's attention is directed to the fact that

at the time appellants' predecessor in title, Cyrus,

confirmed the Beazley conveyance to the railroad,

and for a consideration of five hundred dollars, by

warranty deed granted the railroad the right to en-

large the pipe line from three inches to four inches,

inside diamter, that Cyrus was then in possession.

The date of the warranty deed from Cyrus to the

Railroad was 1899. This deed was at once put on

record in the office of the County Auditor. The

railroad then enlarged its pipe to the permitted di-

mension. Subsequently, the same Cyrus, in 1905,

entered into a contract with the State of Washington,

for the purchase of the said land. Sections 6672,

6674, 6675, 6676 and 6692 of Ballinger & Remington's
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Code, provide the method of purchase and the terms

and provisions as to forfeiture and as to rights of

assignees. These sections are not quoted in extenso,

it being thought that no controversy as to the said

sections can arise. It would seem that the purchaser

of said lands stands in about the same relation to the

state, as to his rights under the contract, and the

state's rights as against him, as any vendee stands

to any vendor. From the last section of the statutes

cited, it is apparent that the assignee of the state's

vendee ''shall have the same rights in all respects as

the original purchaser," of the same class of land.

It is submitted that just as any vendee under a con-

tract of purchase of real estate is treated in equity

as having the actual title, subject, of course, to his

compliance with the terms of the contract ; and just

as any assignee of such vendee is considered as hav-

ing ste]3ped into the shoes of his assignor, with no

higher rights than the assignor; so in the case of a

vendee of public school lands, the said vendee in

equity has the actual title, and his assignee upon

assignment, takes the assignor's rights, just as the

assignor left them, subject, if he desire a conveyance

of the legal title, to the performance of the conditions

which his assignor contracted to perform. No dis-

tinction can be seen between the case of a vendee of
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public school lands, and a vendee of any private

property. If this theory be correct, then under the

doctrine of after acquired title, which obtains in this

state, as well as in United States generally, then by

reason of the warranty which Cyrus gave the Rail-

way Company, and by reason of the contract which

Cyrus obtained from the State of Washington, then

eo instanti when the contract of Cyrus was made with

the state, such title as he thereby secured inured to

the Railroad Company to the extent that Cyrus had

previous^ b}^ warranty conveyed to the railroad. It

is true that at this point since Cyrus had but an

equitable title, and that the railroad by this inure-

ment up to this point could get nothing higher than

an equitable title. Had Cyrus then himself subse-

quently procured a conveyance from the state, there

can be absolutely no question that the title of the

Railroad Company would then have been flawless.

But Cyrus, on February 20th, 1908, assigned his

contract to appellants. What then was the position

of appellants? Appellants thereby stepped into the

shoes of Cyrus and became the equitable owners of

the land, subject to the performance of the conditions

which Cyrus had assumed to perform to the State of

Washington. It is clear also, that by reason of the

prior recording of the railroad's grant from Cyrus,
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that the appellants had constructive notice of the

claims of the railroad, and of Cyrus' conveyance by

warranty deed. It is also admitted in the answer,

as well as alleged in the bill, that the possession,

occupancy and use of the railroad company was open,

notorious, peaceable and uninterrupted, save for the

acts of these appellants. It is therefore admitted that

appellants had actual notice, as well as constructive

notice by reason of the recording of Cyrus' convey-

ance to the railroad. It follows, therefore, first, by

reason of the constructive notice, and a fortiori by

reason of the actual notice, that appellants took this

assignment subject to all the rights of the railroad

company against the assignor of appellants. Conse-

quently, when the appellants took the assignment, the

equitable title of the Railroad, which inured to it by

reason of the after acquired title of Cyrus, persisted

by said inurement and by said assignment, even as

against the appellants.

Curiously enough but five days elapsed after the

assignment of Cyrus to appellants, before the appel-

lants received a deed from the State of Washington.

Under the rule as to after acquired titles, the title of

the Railroad Company, then eo instanti, was raised

from an equitable title, to the extent of Cyrus' grant,

to a legal title to the whole amount of the grant.
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The reason usually assigned for the doctrine of

after acquired title is, first, that it may prevent

circuity of action. Thus, if A purports to convey to

B, when A has no title, giving warranty, then when

A does secure title and sues B in ejectment, the court

will not give relief to A, because thereafter at once

B will have a right to come into equity and require

A to make a conveyance to him. Another reason

assigned is that A will not be permitted to say that

he has title, as against B, and is estopped to assert

such title, because to do so would be to perpetrate a

fraud upon B. It is therefore often said that in

such a case when A does secure title, B secures title

by the feeding of the estoppel. No distinction is

made as to assignees of A, if said assignee took either

with constructive or actual notice of B 's prior rights.

In support of this position, appellee submits the fol-

lowing cases

:

In Osborn v. Scottish American Co. Limited, 22

Wash., 83, it was held that where the mortgagor did

not own all the land described at the time of giving

the mortgage, but subsequently acquired title to suf-

ficient land to meet the description in the mortgage,

such after acquired title would inure to the benefit

of the mortgagee.

The case of Weber v. Laidler, 26 Wash., 144 is
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especially interesting. In that case a mortgage was

given by one acquiring land as a homesteader, before

the obtaining of a patent. After obtaining patent

the mortgagor conveyed to Laidler. The mortgagee

assigned to Weber. Upon default being made in the

payment of the notes and the mortgage, an action to

foreclose was commenced, in which the patentee's

assignee was joined, as claiming some right. This

assignee set up the conveyance to him by the mort-

gagor, after the mortgagor had obtained the patent,

and set up further that under section 2296 of the

Revised Statutes of the United States, which pro-

vided that "no lands acquired under the provisions

of this chapter shall in any event become liable to

the satisfaction of any debt, contracted prior to the

issuing of the patent therefor," the mortgagor had
no title at the time of the giving the mortgage. A
demurrer to this defense was sustained, and an ap-

peal therefrom taken. Upon appeal the court held,

first, that this section of the Re\dsed Statutes had

reference only to involuntary alienations of the land,

and did not prohibit the giving of a mortgage.. It

held further that the title which the mortgagor ob-

tained when the patent was issued to him, inured

to the mortgagee under the familiar rule as to after

acquired title. The court, therefore, affirmed the
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sustaining of the demurrer, and the decree thereupon

entered, foreclosing the mortgage. At page 152 the

court says

:

"As heretofore stated, if the ordinary rule of

estoppel is not invoked here, it must be because it is

prohibited by the Federal Statute. But, since we
have seen that the statute is not intended as a pro-

hibition, the general doctrine of estoppel must apply
to this case as to any other case where lands are

mortgaged by one not having title, but who afterward
acquires title. When a person contracts an obliga-

tion to another, and grants a mortgage on projDerty

of which he is not then the owner, the mortgage is

valid if the debtor ever afterwards acquires the own-
ership of the propertv bv anv right. 2 Herman, Es-
toppel, Sec. 895, p. 1018.^"

In the case of West Seattle Land and Imp. Co. v.

Novelty Mill Co., 31 Wash., 435, the same doctrine

was applied. In that case the plaintiff conveyed to

the defendant, by quit claim deed, with expressions

amounting to warranty, certain land to which it had

not then title, for the purposes of erecting a flour

mill thereon. This mill was erected. Subsequently

the plaintiff acquired title to the land from the State

of Washington. It was held that the defendants ob-

tained the legal title under the familiar doctrine of

estoppel.

In Peoples Savings Bank v. Lewis, 37 Wash., 344,

a mortgage foreclosure case, the same rule was ap-

plied, even as against the mortgagor's assignee. This
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also was a case in whicli the after acquired title came

from the State of Washington. The case of Weber

V. Laidler, 26 Wash., 144, cited supra, was expressly

affirmed.

In Showaiter v. Sorenson, 39 Wash., 621, the same

rule is applied, as against a vendor, who sought to

defeat an action for specific performance, brought

by his vendee. The vendor had not the title at the

time of the contract of sale, but subsequently acquired

it. The court, at page 623, says

:

'

' The vendors should not now be heard to say that

they will not comply with the contract, because at

the time of its execution they were unable to do so,

the obstacle in the mean time having been removed. '

'

The case of Gough v. Center, 57 Wash., 276, was

one in which ejectment was brought by a person de-

raigning title through a mortgage foreclosure sale

on execution. In this case the doctrine of after

acquired title by estoppel, w^as again expressly ap-

proved, but here the court notices the express statute

of the State of Washington as to after acquired title.

Quoting from page 278, the court says

:

''The only remaining question is the sufficiency
of the respondents' proof of title. Rem. & Bal. Code,
Sec. 8765, provides as follows

:

'Whenever any person or persons having sold and
conveyed by deed any lands in this state, and who,
at the time of such conveyance, had no title to such
land, and any person or persons who may hereafter
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sell and convey by deed any lands in this state, and
who shall not at the time of such sale and conveyance

have the title to such land, shall acquire a title to such

lands so sold and conveyed, such title shall inure to

the benefit of the purchasers or conveyee or con-

veyees of such land to whom such deed was executed

and delivered, and to his or their heirs and assigns

forever. And the title to such land so sold and con-

veyed shall pass to and vest in the conveyee or con-

veyees of such lands, and to his or their heirs and
assigns, and shall thereafter run with such land.

'

This rule prevails generally, independent of

statute. 2 Devlin, Deeds (2d ed.). Sec. 944 et seq.

A title obtained through mortgage foreclosure is no
exception to the rule. People's Savings Bank v.

Lewis, 37 Wash., 344, 79 Pac. 932; Jones, Mortgages
(5th ed.). Sec. 679; AViltsie, Mortgage Foreclosure,

Sec. 391."

The court says further at page 278:

*'We apprehend a deed is always void, or at least

ineffectual, where the grantor has no title at the time

of its execution, but this is no objection to the appli-

cation of the rule that an after-acquired title passes

by estoppel."

There is also a very interesting line of decisions

by the U. S. Supreme Court. In Bush v. Person, 18

Howard, 82 ; 59 L. Ed., 273, it is held that the personal

discharge in bankruptcy of a covenantor, does not

free him from an estoppel arising by law from his

prior covenant of warranty of title and against en-

cumbrances in his deed, and that if the covenantor

of title of lands be afteiwards discharged in bank-

ruptcy and subsequently acquires title by an encum-
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brance which his covenant warranted against, he is

estopped as against his covenantee from asserting it,

notwithstanding his discharge.

In the case of French's Lessee v. Spencer, 21 How-

ard, 228; 16 L. Ed., 97, it is held, quoting from the

headnote, that ''where the grantor sets forth on the

face of his conveyance, by averment or recital, that

he is seized of a particular estate in the premises,

and which estate the deed purports to convey, the

grantor and all persons in privit}^ with him, shall

be estopped from ever afterwards denying that he

was seized and possessed at the time he made the

conveyance. '

'

This case is interesting as showing that the rule

applies as against all those in privity with the

grantor.

There is a careful discussion of this rule in the

case of Moore v. Crawford, 130 U. S., 122. In this

case Moore, having no title, conveyed to Monroe.

Later, planning to avoid the rule as to after-acquired

title, Moore procured a conveyance to be made to his

wife. The court found that she had knowledge of

the facts. It was held, first, that when one conveying

with warranty has no title, and subsequently procures

it, that he then becomes a trustee for his prior con-

veyee, and that if he then conveys to a third person,
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that third person holds the title impressed with the

same trust. Further, if a conveyance is secured to a

stranger, for the purpose of defeating the trust, that

the trust will still persist, even in the case of the

stranger. It should be added that in this case Moore

did have a contractural right to secure the property

at the time he conveyed to Monroe. This case is in-

teresting as bearing uj^on the situation in which

Cyrus was, or soon became, with reference to the

Railroad and the State of Washington, with whom

he had contracted. It is also interesting when it is

noted how soon after Cyrus' conveyance to the appel-

lants, appellants obtained a deed from the State of

Washington.

In the case of Thomas Ryan v. The United States,

136 U. S., 63; 34 L. Ed., 447, the same doctrine is

approved in very strong language. Attention is called

to the long paragraph in the opinion of Justice Har-

lan, beginning at the bottom of page 454, in the

Lawyers' Edition. This case is authority for the

rule, even as against those in j^rivitj^

The case of Jenkins v. Collard, 145 U. S., 546;

36 L.Ed., 812, raises the question in a curious manner.

According to the fifth headnote in the Lawyers' Edi-

tion ''where one whose land was sold under the Con-

fiscation Act, subsequently and before the Proclama-
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tion of Amnesty and Pardon by the President, deeded

the same, with covenant of seizin and warranty, and

afterwards received such pardon and amnesty, he

and his heirs are estopped by such covenant, from

claiming title to the land, as against such grantee,

his heirs and assigns.

Says the court in the last paragraph of the

opinion

:

''Admitting that he had no present estate in the
premises, and none in expectancy, he was at liberty
to add to his deed the ordinary covenants of seizin
and warranty, and the same legal operation upon
after acquired interests must be given to them, as
when accompanying conveyances of parties whose
property has never been subject to confiscation pro-
ceedings. That warranty estopped him and all per-
sons claiming under him from asserting title to the
premises against the grantee and his heirs and as-
signs, or conveying it to any other parties."

See also U. S. v. California & Oregon Land Co.,

148 U. S., 31; 37 L. Ed., 354, at the bottom of page

361.

There is, of course, absolutely no question as to

the inuring of after-acquired title with respect to the

estoppel-asserter's grantee. That is, to B's trans-

feree in the assumed case of A to B, A having no

title and subsequently acquired it.

See Martindale Law of Conveyancing (St. Louis,

1882), Sec. 169; see also Washburn on Real Property,
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5th Ed., Vol. 3, Sees. 50, 50a and 51 at page 128, in

which the law is stated clearly and admirably. Did

space permit, appellee would like to set out these

sections in extenso. In \dew of these authorities ap-

pellee submits that it is absolutely clear that when

appellants took the assignment from Cyrus, they

took it subject to the inurement of equitable title in

the Railroad Company, and that when appellants re-

ceived the deed from the State of Washington, at

that instant title in the Railroad Company was per-

fected by inurement, to the full extent of the convey-

ance from Cyrus to the Railroad. The fact that

Cyrus conveyed the rights as to the j^ipe line to ap-

pellee's predecessor in ownership and operation of

the railroad, which predecessor transferred all its

rights to the appellee, cannot, of course, make the

slightest difference. It is assumed that no criticism

will be offered against this appellee, by reason of its

being an assigTiee of Cyrus' grantee. If, now, appel-

lee's theory as to prior appropriation to a beneficial

use, and appellee's second theory of title by the feed-

ing of the estoppel by them, fail to convince the court

that the decree entered herein was proper, still ap-

pellee submits a further theory upon which it is con-

fident the court will affirm the decree. The appellee

states as its third
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PROPOSITION:
That when a license has been given by a land

owner to a person or corporation, to go upon his land

for the purpose of laying a pipe line to convey water

from a spring to its water tank, and when such per-

son or corporation has gone upon the said land and

made the said improvements, making large expendi-

tures therefor, that this license then becomes irre-

vocable, so long as use is made of it. In support of

this proposition, the court's attention is called to the

case of Rerick v. Kern, 14 Sargeant & Rawle, 267,

reported again in 2 American Leading Cases, Hare

& Wallace's 5th Ed., at page 546, and the note thereto

beginning at page 549 and especially at 570 to 578.

As stated in the headnote in 2 American Leading

Cases, p. 546

:

''An executed license, the execution of which has
involved the expenditure of money or labor, is re-
garded in equity as an executed agreement for a valu-
able consideration, and as such will be enforced, even
when merely verbal and relating to the use or occupa-
tion of real estate."

In this case, quoting further from the same pages

:

''This was an action on the case, brought for
divertmg the water of a stream, and thereby injuring
the plaintiff's mill. It appeared at the trial, that the
water had been turned into the channel leading to
the mill in question, by a structure erected for the
purpose on the land of the defendant, under a license
from him

;
and that he had subsequently i cmoved this
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structure, and suffered the stream to return to its

former course, which was the injury complained of.

E^ddence was given by the plaintiff for the purpose
of sho^^dng that he had erected his mill on the faith of

the authority given by the defendant, to divert the

stream in such a manner as to furnish a supply of

water, and that the revocation of this authority,

would render the mill unserviceable, during a con-

siderable portion of the 3^ear. Under these circum-

stances, it was contended that the license was irre-

vocable."

The attention of the court is next called to the

case of Curtis v. La Grand Water Co. (Oregon, 1890),

23 Pac. Rep., 808. In this case it seems that plain-

tiff's predecessor in title had permitted the Water

Company to erect a dam, and to divert water for the

supplying of a certain town. Plaintiff's grantor sub-

sequently conveyed to the plaintiff, and subsequent

thereto the Water Company removed its dam to a

point further up the stream, from which it continued

to divert the water. The court holds finally that as

to this second diversion, for the purpose of prevent-

ing which this action was brought, there was no

license as against this plaintiff, but the court argues

the matter very fully as to license with respect to the

old location.

The court first holds that no right by prescription

was acquired by the defendant, upon the presumption

of a grant, for the reason that the possession must be
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adverse, and that if tlie inception of the user was

permissive, it could not avail to work an ouster.

At page 810 of the opinion the court says

:

'

' The next and main defense is that the defendant
constructed its dam and laid the pipes on the land,

and diverted the waters for the uses specified, at the

place designated on the stream, by the permission or

under a license from Arnold, who was then the owner
of the land through which the stream flowed, and
that, in consequence of large investments of money
and labor expended in the construction of such a dam
and laying such pipes for the purpose of diverting

the waters of that stream, the license has become irre-

vocable, or turned into an agreement which equity

will enforce. The principle on which this contention
is based is that after one has acted on the faith of

a parol license, and made permanent improvements,
the owner will be estopped from revoking his license,

to prevent injustice. The application of this prin-

ciple of equitable estoppel after one has acted on the
faith of a parol license is strongly resisted by some
authorities, holding, in effect, that it operates to over-

turn the statute of frauds, and, for all practical pur-
poses, to create an interest in land in disregard of
the requirements of that statute. A license creates

no interest in land. It is founded on personal confi-

dence, and is not assignable, and its continuance de-

pends on the pleasure of the party giving it ; and it

is revocable, unless executed under such circum-
stances as would authorize the interference of equity
to prevent injustice. At law a license could not have
the effect to create an interest in lands upon the
theory of becoming irrevocable by estoppel, as courts
of law deal with the legal aspect of estates in land,
and cannot enforce equities which grow out of an
equitable estoppel against the owner of land. Judge
Oooley seems to regard it as a serious reproach to
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the law that it should fail to provide some adequate
protection against the injustice of a revocation after

the licensee, in reliance ujDon the license, has made
large and expensive improvements. Maxwell v.

Bridge Co., 41 Mich., 467. But it is unnecessar}^ foi-

us to consider the effect of such a position at law, as

it is only the equitable rights of the parties that are
now under inquiry. An executed license is treated

like a parol agreement in equity. It will not allow

the statute to be used as a cover for fraud. It will

not permit advantage to be taken of the form of the

consent, although not within the statute of frauds,

after large expenditures of money or labor have been
invested in permanent improvements upon the land,

in good faith, upon the reliance reposed in such con-

sent. To allow one to revoke his consent when it was
given, or had the effect, to influence the conduct of
another, and cause him to make large investments,
would operate as a fraud, and warrant the interfer-

ence of equity to prevent it, under the doctrine of
equitable estoppel. The ground of the jurisdiction

is to prevent injustice or fraud."

And again, at page 810 of said opinion, the court

says

:

"The testimony of Green Arnold, a witness for

the defendant, shows tliat he was the owner of the

land, and gave the La Grande Water Company per-

mission to take the water and the right of way for

the use of his land for the construction of the dam
and laying of the pipes. In order to show in what
his permission consisted, he testified that he assisted

in putting in the dam and starting the waterworks

;

and, so far as he is concerned, he consents to the
change of location from the place of diversion, and
the removal of the pipes, etc., to the land of Chaplin.

In short, it is clear that what was done by the com-
pany was done not only with his consent, but he in-
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tended it to induce the construction of the works, and
the diversion of the water for the uses specified.

Other testimony there is in corroboration of this, but

further reference is unnecessary. Upon the undis-

puted facts, as between him and the defendant, if he

were to attempt to revoke his license to use his land

and divert the water for the purposes indicated, a

court of equity would appl}^ the doctrine of equitable

estoppel, and enjoin him. As against him and the

plaintiff, then, who subsequently purchased a piece

of the land through which the stream flowed, it may
be assumed that the license is irrevocable so long as

the interest created by it endures."

This case, it is submitted, is absolutely decisive

of the question at bar. If the Railroad Company

secured no rights by reason of its appropriation to

beneficial uses, and if the Railroad Company did not

in fact, under the doctrine of after-acquired title,

secure a legal title to the extent of Cyrus' conveyance,

when the appellants received the legal title from the

state, surely it will not be denied that the appellee,

at least, made its license to use the land and the

spring, irrevocable by building the said pipe line and

tapping the spring, and by building and maintaining

the water tank, with tlie expenditure of a large

amount of money. This question of irrevocable

license it would seem, is absolutely independent of

any consideration of the rights of the State of Wash-

ington. Appellee cannot conceive what application

of law can be made, which will involve the State of
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Washington in this dispute, and respectfully submits

that no error assigned by appellants was committed,

and that the decree should be affirmed.

Respectfully submitted,

L. F. CHESTER,

WILLIAM A. MONTEN,
Solicitors for Appellee.
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I.

The contention that appellants are estopped to ques-

tion respondent's claim of title under the deed executed

by Cyrus in September, 1899, was rejected by the lower

Court and the relief granted was based entirely on the

ground of a prior appropriation by appellants of the



water rights in question. (Tr., p. 21.) Hence we did not

deem it proper to anticipate respondent's contention on

that point in this Court. It should be borne in mind, in

considering this point, that the Cyrus deed relied on by

appellants was executed in September, 1899 (Tr., p". 10),

at a time when Cyrus had no interest whatever in said

lands, neither present or prospective, and the executory

contract or option for the purchase of said lands from

the state was not entered into until the 27th of October,

1905, more than six years after the execution of the deed

referred to, and this is the contract that was thereafter

assigned to Tolliver in February, 1908. (Tr., p. 32.)

Hence the title to the land on which the spring in question

is situate was vested in the State of Washington in trust

for school purposes under the terms of the enabling act

and the state constitution until deeded to appellant Tol-

liver in 1908.

Under the first head respondent cites the case of Peter-

son v. Baker, 39 Wash. 275, which simply holds that a

public highway can be established by prescription across

school lands in the State of Washington under Sec. 2477

U. S. Rev. Stat., enacted in the year 1876, where such

road was established and had been maintained from a

time antedating said statute. Sec. 2477 U. S. Rev. Stat,

is as follows

:

"The right of way for the construction of high-

ways over public roads, not reserved for public use,

is hereby granted."

It was contended that Sees. 16 and 36 of the public

lands of the United States within the Territory of Wash-

ington were by the terms of Sec. 1947 RESERVED FOR



PUBLIC USE (italics ours) within the meaning of Sec.

2477, but the Supreme Court of Washington held that the

act of 1853 did not constitute a reservation, but simply

a declaration of governmental policy respecting the title

to Sees. 16 and 36 of the public lands, and that it was

within the power of Congress, so long as said lands had

not been dedicated for a particular purpose, to alter that

policy, which it had, in fact, done by the act of 1876, Sec.

2477 U. S. Rev. Stats.

In other words, said highway had become established

prior to tlie admission of Washington as a state in the

Union and no reference whatever is made to the pro-

visions of the enabling act by which said lands were, on

the admission of Washington as a state, definitely trans-

ferred to the state in trust for the benefit of public

schools.

As stated in the opinion in Peterson v. Baker, "The

act of March 2, 1853, was simply a declaration of govern-

mental policy, '

' while we contend, on the other hand, and

it certainly cannot be consistently questioned, that by the

terms of the enabling act the title or fee to said lands

was actually transferred to the State of Washington, for

a designated purpose and subject to certain safeguards,

among which is the inability of the State of Washington

to divest itself or allow itself to be divested of the title

to said lands except for cash and on the terms designated

by said enabling act. Clearly Peterson v. Baker does not

control the question here presented.

The only other authority cited under the first head re-

quiring notice is that of 'Brien v. Wilson, 51 Wash. 52,



and it seems to us that respondent's statement that the

Court held:

"Simply that title to school lands could not be
acquired by adverse possession as against the state,

and that a jjerson who purported to hold possession
adversely to the state, thereby acquired no rights, as
against one who subsequently and properly was
given title by the state,

'

'

precisely states appellants' position and established con-

clusively the inapplicability of the opinion in that case to

the question now under consideration, since we have here

a railroad comj^any claiming to have held possession and

acquired rights adverse to the state and now asserting

same against one who has "subsequently and properly"

])een given title by the state.

II.

The amended complaint does not charge the existence

of any fraud or collusion between Cyrus and Tolliver,

nor that the state school land contract was assigned to

Tolliver with any purpose to circumvent the rights of re-

spondent.

That an after acquired title of a vendor inures to the

benefit of the vendee is a fundamental rule of law, and

we have no quarrel with the numerous authorities cited

by respondent in suiDjoort of that proposition, but those

authorities have no application whatever to the facts in-

volved in the present controversy. Nor has the case of

Moore v. Crawford, 138 U. S. 122, and those based there-

on, any place in this discussion, since, in that case, it was

charged and establislied that Moore conveyed to his wife,

with the exjjress purpose of avoiding, by his own fraudu-



lent act, the effect of the rule concerning after acquired

title. This, of course, could not be done. The Court held

that the wife, taking title under those circumstances, be-

came a trustee ex male ficio for the benefit of her hus-

band's prior grantee, but, as above noticed, no charge

whatever of fraud is brought against the appellants in

this suit.

Without stopping to analyze or discuss them at length,

we submit that neither the case of Ryan v. U. S., 136 U.

S. 63; Jenkins v. Collard, 145 U. S. 546, nor U. S. v. Cal.

& Ore. Land Co., 148 U. S. 31, have any bearing whatever

on the questions or issues here presented. Respondent

also cites the case of French's Lessee v. Spencer, 21

Howard, 228; 16 L. Ed. 97, to the effect that the rule re-

specting after acquired title applies, not only to the

grantor, but to all persons in privity with him, which rule

is, of course, well established. However, it is without

force or effect here for the reason that Cyrus, by whom
the deed of 1899 was executed, is not in privity with ap-

pellant Tolliver. Cyrus had no interest whatever in said

lands at the time of the execution of said deed in 1899,

and while he acquired an inchoate or optional executory

contract in 1905, he did not acquire title to the lands nor

any further or additional right thereto.

''The term 'privity in estate' denotes mutual or
successive relationship to the same rights of prop-
erty.

'

'

Mygatt v. Coe, 11 L. R. A. 647, 649.

"By 'privity' is meant the mutual or successive

relationship to the rights of property, and privies

are classified according to the manner of this rela-



tionship. They are privies in estate, as donor and
donee, lessor and lessee, and joint tenants.

Ahlers et al. v. Thomas et al., 56 Pac. 94.

"A pri\^^ in estate is a successor to the same estate,

not a different estate in the same property."

Pool V. Morris, 74 A. Dec. 68, 70.

Sec. 8765 of Rem. & Bal. Code, cited by respondent, is

as follows

:

*'Whenever any person or persons having sold

and conveyed by deed any lands in this state, and
who, at the time of such conveyance, had no title to

such land, and any person or persons who may here-

after sell and convey by deed any lands in this state,

and who shall not at the time of such sale and con-

veyance have the title to such land, shall acquire a
title to such lands so sold and conveyed, such title

shall inure to the benefit of the purchasers or con-

veyee or conveyees of such lands to whom such deed
was executed and delivered, and to his or their heirs

and assigns forever. And the title to such land so

sold and conveyed shall pass to and vest in the con-

veyee or conveyees of such lands, and to his or their

heirs and assigns, and shall thereafter run with such
land."

It is important to note that said statute provides that

an after acquired title shall inure to the benefit of a

previous conveyee. Therefore, it is important to ascer-

tain when and by what means a land title may be ac-

quired in the State of Washington, and this question is

clearly answered by Sees. 8745 and 8746 of Rem. & Bal.

Code, which are as follows:



Sec. 8745:

''All conveyances of real estate or of any interest
therein, and all contracts creating or evidencing any
encumbrance upon real estate, shall be by deed."

Sec. 8746:

"A deed shall be in writing, signed by the party
bound thereby, and acknowledged by the party mak-
ing it, before some person authorized by the laws of
this state to take the acknowledgment of deeds."

The above statutes specifically provide that all con-

veyances of real estate shall be by .deed, which is simply

another way of stating that title cannot be transferred

except by deed. Yet, Sec. 8765 of the Code, cited and re-

lied on by respondent, only provides for the inuring of

an after acquired title to a previous grantee. Title was

never vested in Cyrus, but was at all times vested in the

state until transferred to appellant Tolliver on February

25, 1908. Hence, there was no privity of title between

Cyrus and Tolliver, and, since the inchoate right ac-

quired by Cyrus under a contract with the state did not

come within the terms of Sec. 8765 of the Code respect-

ing the inuring of an after acquired title, Tolliver was

not brought within the terms of that statute by the as-

signment to him of the executory contract held by Cyrus.

The case of Rerick v. Kern, cited under the last head

on page 33 of respondent's brief, is not in point here for

the reason that the first premise, to-wit, the giving of a

license by the original owner, on which the opinion of the

Court in that case was based, does not exist here, and
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the same may be said of Curtis v. LeGrande Water Co.,

33 Pac. 808, cited on page 34 of respondent's brief, for

the simple reason that, as heretofore urged, no right or

license of any kind or character could accrue against the

state by reason of the occupancy of said lands while their

title remained in the state under the terms of the federal

grant.

The proposition that a license cannot be obtained

against the State of Washington by estoppel through the

mere failure of the state to interfere with the occupancy

of its property, nor even by the collection of taxes on

buildings located thereon, was distinctly held in the case

of Brace & Hergert Mill Co. v. State, 95 Pac. 278, 279, in

which case the Court said

:

"Lastly, it is asserted that the state is estopped
from asserting title to the property in question.

This contention is founded on the fact that the state

has not interfered with the appellant's use of the

property, but has stood by and raised no question

while the appellant and its predecessors in interest

have mortgaged and sold the property, paid taxes

thereon, and otherwise treated it as their own. But
acts of this character do not amount to an estoppel

as against the state. The state at all times has recog-

nized that the appellant had a property in its im-

provements, and this property it recognized the

right to dispose of as it pleased. The improvement
was property subject to taxation, and it could be no
waiver of the state's title to the land to assess and
collect taxes upon the appellant's interests therein.

If the authorities sought to tax the appellant for

something it did not own, the proper remedy was to

object before the taxing board."



This latter case establishes a rule of property within

the State of Washington and is for that reason, we sug-

gest, of controlling influence with this Court.

Eespectfully submitted,

POINDEXTER & MOORE, and

C. C. BRYANT,
Solicitors for Appellants.

0. C. MOORE, of Counsel. c^Ji>
















